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What Makes an ALL-AMERICAN? 


Football authorities generally agree that 
the All-American plaver of this or anv season 
is the plaver who besides being endowed with 
natural ability must possess exceptional qual- 
ties of endurance, speed, strategy and drive. 
He must play according to the highest tra 
ditions of the game. Early in the season he 1s a 
marked man and 1n order to be included in that 
select group of football immortals he must 
produce outstanding results in every game in 
which he plays. 

Behind the impressive performance of a 
great plaver lies the combined effort and team 


work of his tellow players. Without this vital 


assistance a player has little chance of be- 
coming an All-American. In the crucial mo- 
ments of important games complete coordina- 
tion of every man on the team is needed. 

A good insurance agent 1s much like an 
All-American. He produces outstanding re 
sults for himself and the company he repre 
sents. Yet never does he forget that the inter- 
ests of his policyholders are paramount and 
to this his efforts are aimed. 

With him at all times are the services and 
teamwork of a great COMpany...a Company 
experienced In every detail ot the business 


.a company triendly and cooperative. 


THE TRAVELERS INSURANCE COMPANIES 
HARTFORD, CONNECTICUT 








STANDARD 


Federal Tax Reports 


pleteness? Whatever the need, whatever the question—f it involves 
federal taxes for revenue, the accepted reporter of the federal 
tax specialist, the first choice of the nian “who must have everything” 
is STANDARD FEDERAL TAX REPORTS. 


Whether they represent the tax payer or tax collector, on which- 
ever side of the tax fence they stand — Tax Men all endorse 
“Standard Reports” in use, collect real dividends from its breadth 
of coverage, official and explanatory, its dependability, and its 
down-to-earth practical values. 


For the “Standard Reports” subscription plan brings subscribers 
up to date immediately and keeps them up to date continuously. 
Its swift, detailed, informative weekly issues blanket the field of 
federal taxation most important to business and its tax counsel — 
reporting week by week the latest development in pertinent law 
or regulation, interpretation of ruling or court decision — the 
newest return, report, or form—all enriched and illuminated by 
editorial sidelights and plain English explanations. 


Accordingly, STANDARD FEDERAL TAX REPORTS subscribers 
always have the facts, always know just what te do — and why 
and how to do it! 


Write for Complete Details 


COMMERCE CLEARING, HOUSE; INGC,, 
PUBLISHERS OF TOPICAL LAW REPORTS 


CHICAGO 1 New YorK 1 WASHINGTON 4 
214 N. MICHIGAN AvE Empire STATE BLOG MUNSEY BLOG 


CCH TOPICAL LAW REPORTS 


THe AMERICAN BAR ASSOCIATION JoURNAL is published monthly by AMERICAN BAR ASSOCIATION at 1140 North Dearborn Street, Chicago 10, Illinois. 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912. 
Price: per copy, 75c; to members, 50c; per year, $3; to Members, $1.50; to Students in Law Schools, $1.50. Vol. 32. No. 10. 
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CORPORATE PROBLEMS 


Arising In Matters Pertaining To 


Organization 
Qualification 









Representation EX 


Taxa tion — are Simplified When You Use The Services Of 








ORGANIZATION — The Prentice-Hall Cor- 


poration System will submit to counsel data and in- 
formation to aid him in deciding where and how to 
form a proposed corporation, the costs involved, the 
statutory requirements to be complied with, and if 
requested will draft for counsel the certificate of 
incorporation, by-laws and prepare the organization 
minutes. 


QUALIFICATION —The Prentice-Hall Cor- 


poration System, upon request, will furnish to coun- 
se] complete data and information relative to the cost 
and procedure of qualifying corporations in any state 
in the United States or any of the Canadian Prov- 
inces, together with the official forms for the purpose, 
and will file the forms with the proper authorities 
and secure and send counsel the usual permit or 
Certificate of Authority. 


STATUTORY REPRESENTATION 
—The Prentice-Hall Corporation System will main- 
tain the statutory or registered office, furnish the 
statutory agent in charge thereof, place at the dis- 


THE PRENTICE-HALL 


CORPORATION SYSTEM ; 














posal of counsel the facilities of its offices for the 
keeping of such books and records as may be re- 
quired by statute. and will promptly forward to coun- 
sel any legal process or official communications 
served upon or received by it. 


TAXATION — The Prentice-Hall Corporation 
System, through the medium of its Tax Notification 
Bulletins, will notify counsel, or his client if so di- 
rected, where and when to file ali state tax returns, 
and to whom tax payments are to be made. The Bul- 
letins are sent out well in advance of due dates for 
the filing of returns and the making of payments, are 
cross-referenced to statutes and to the Prentice-Hall 
State and Local Tax Service, and contain hints and 
suggestions relative to the practical preparation of 
returns. 

The services of The Prentice-Hall Corporation Sys- 
tem are available to counsel only. Write or telephone 
the nearest Prentice-Hall office for full information 
relative to the services described above — without 
obligation. 


THE PRENTICE-HALL CORPORATION SYSTEM, Inc. 


90 Broad Street, New York 4, New York 


75 State Street, Albany, New York 
317 South State Street, Dover, Delaware 
611 Van Buren Street, Tallahassee, Florida 


222 West Adams Street, Chicago, Illinois 
122 North Seventh Street, St. Louis, Mo. 
650 South Grand Ave., Los Angeles, Calif. 


582 Market St., Hobart Bldg., San Francisco, California 
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Certainly you can do all that— but oh, the 
time-consuming detail of it all! Sometimes 
your request for forms is not answered (maybe 
sent to wrong department, or maybe forms 
misdirected, or maybe you’ll never know what 
happened); sometimes your executed papers 
returned for a correction here or a change there 
and all to do over again; sometimes an error in 
the amount of checks and everything held up! 
No wonder so many lawyers, nowadays, put all 
such details up to the Corporation Trust system. 
When you're ready to proceed, you issue one 
blanket instruction, and C T does the rest! 
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The cotton and linen fibres that form a sheet of Crane's 
Fine Paper are numerous, if not numberless. But each 
fibre contributes its share of enduring quality, and the 
sum total presents a pattern of character and distine- 
tion that sets Crane’s Papers apart ...makes them 
desirable and in demand for all manner of business, 


professional and personal correspondence, deeds. doc- 


CRANES: “FIRE “PAPERS 


American Bar Association Journal 


MADE IN DALTON, MASSACHUSETTS 


uments and insurance policies. audits, reports, and con- 


tracts, stocks, bonds. and the currency of many nations. 


For your transactions of today .. . your records of 
tomorrow . . . Crane offers you papers made from 
the only materials that time has tested and that 


bear the mark of 145 years of paper-making experience. 


SINCE 1801 

















Speak Your Views at to Changes 
Our leading editorial discusses 
changes in the Rules of Civil Proce- 
dure, recommended by the Supreme 
Court’s Advisory Committee. That 
as to “discovery” access to adversary 
files is disturbing many lawyers. We 
vive also the text of a sub-commit- 
tee’s draft of a condemnation rule. 
\n “open forum” at Atlantic City 
will give lawyers a chance to make 
known their views as to these con- 
troversial changes. 


Juries, Judges 
and Justice 


Che working Editor of a great news- 
paper gives vividly his impressions 
and his criticisms—as he gave them 
to judges. Lawyers who have some- 
thing to tell and “sell” as to their 
profession or their work could gain 
uch by studying his style and learn- 
ing the secret of his “punch.” 
“That’s the way we have to tell a 
wish 


story—through people—if we 


our readers to understand it,” says 
this man who knows. Every lawyer, 
law should 


judge and teacher of 


read and think-about this article. 


Natural Law, Totalitarianism 
and Mr. Justice Holmes 


Ihe great debate initiated by Ben 
\W. Palmer’s articles 
Charles W. 


to Mr. Palmer’s strictures as to “the 


comes to a 


Briggs 


climax. go 


replies 
Olympian” and challenges the fun- 


damental philosophy of “natural 


law”. Mr. Palmer makes a spirited 
Our 


provocative discussion a feature of 


reply. readers will find this 


absorbing interest. 


Brandeis the Lawyer and Jurist 


Walter P. Armstrong contributes a 


notable review-sketch, based prin- 





cipally on Professor Mason’s out- 

standing biography. Further material 

from independent sources is also in 
the sketch. 

“Limited World 

Government Now’'? 


The Atlantic City meeting will 
debate and decide whether the As- 
sociation shall move beyond its 


staunch support for The United Na- 
tions and “organized cooperation of 
the Nations for peace and law” and 
give its support to “world govern- 
ment’, limited or otherwise. Judge 


Frederic M. Miller Frank E. 
Holman, both of the House of Dele- 


and 


gates, give differing views prelimina 

ry to this important discussion and 
decision. 

The Connally Amendment 

of the Morse Resolution 


The reservation or condition as to 
matters within the domestic jurisdic- 
tion of the United States, reserving 
to this country a power of unilateral 
the 


World Court, has raised serious ques- 


decision as to submission to 


tions which Professor Lawrence 


Preuss discusses in this issue. 


Program for Annual 
and Section Meetings 


A limited amount of space in this 
issue is devoted to programs. Mem- 
bers will receive detailed programs 


in the Advance Program pamphlet. 


‘*Know-how"™ Under the 
Administrative Procedure Act 


In our series of useful articles on 


practice under the new law, the first 
of the two articles on “ ‘Informal’ 
Dispositions under the Administra- 
tive Procedure Act’, is contributed 


by Ashley Sellers, of the Texas and 





Georgia Bars, whose relationship to 
the careful draftsmanship was sucn 
as to make him an authority as to the 
legislative intent. 





Notice of Amendments 





Those who look after the sound busi- 
ness management of the Association 
have filed a further proposal to 
amend its By-Laws, to be voted on 
in Atlantic City. 
amendments were in our September 


Notice of other 
issue (page 588). 


‘Among Our Contributors” 


selieving that our readers would 
like to know something of the per- 
sonalities, careers, experience, back- 
grounds, etc., of those who contrib- 
ute articles to the JOURNAL, we 
institute this month a new depart- 
ment, to give significant information 


of that kind. 


‘Know Your Sections 
in the Association” 


The JouRNAL seeks to acquaint its 
readers, particularly the newer mem- 
bers, with the structure and person- 
Last 
Your 


nel of their Association. 
“Know 


with the full 


month’s article was 
House of Delegates,” 
roster of the present membership. 
This month the Sections are de- 
scribed, with the names of their of- 
ficers and Council members. Associa- 
tion members can join the Sections 
which will help them in their daily 


work. 


Ross Essay Prize 


The announcement as to the winner 
of the $3,000 prize for 1946 will be 
of interest to our readers, as he is 
the 34-year-old author of “Going It 
Alone”. (32 A.B.A.J. 397). 


“Books for Lawyers”’ 


Parallels between an independent, 
fearless newspaper and an independ- 
ent, outspoken Bar Association, and 
the qualities which they need to have 
in common for the effective perform- 
ance of their public functions, are 
suggested in the leading review. Regi- 
nald Heber Smith writes a character- 
istic “review” of a magazine article. 


Vv 
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The Reprint will be available week of October 7 


NICHOLS CYCLOPEDIA 
OF LEGAL FORMS 
ANNOTATED 


Clark A. Nichols 


Nine Volumes with 1946 Supplement Price $90.00 


— 





1946 Cumulative Supplement separately 9.00 


Here are some of its features: 
1. The most complete collection of forms ever published. 


2. The construction given by the courts to particular forms 
where they have been presented for interpretation. 


3. Suggestions by the author in the preparation of particular 
forms, designed to serve as a reminder to the draftsman. 
There are thousands of these suggestions in the work. 


4. A statement of the law governing the particular transaction. 


5. References to all modern text books; legal encyclopedias, 
such as American Jurisprudence and Corpus Juris; notes in 
selected case series, such as A.L.R. and L.R.A.; law reviews; 
statutes; and decisions of the courts. Every source of re- 
search has been tapped and specific references are given. 
The forms are keyed to your library. 


6. Every useful finding device has been employed—a complete 
index, an analysis of the topic preceding every subject, ex- 
haustive cross-references, and a Table of Contents in the first 
volume. 


7. Itis kept to date as often as necessary by pocket supplements. 


Will any other work in your library do as much for you— 
tell you what the law is or where to find it, and then show you 
what to do about it? 





TERMS: 6% discount for cash or $10.00 cash and $10.00 monthly. 





CALLAGHAN & COMPANY 
Since 1864 
401 EAST OHIO STREET CHICAGO 11, ILLINOIS 
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Lawyers handling tax problems 
who are not now subscribers to 


MONIGOUAYS See eeoaneees 
- Federal Taxes — 


Corporations and Partnerships 
i 


MONTGOMERY'S 
( Federal Taxes — 


a ~Estates, Trusts and Gifts 


awyers in business practice the country over look on 
annual subscription to Montgomery's tax books as a 
regular item of equipment for tax work. Accountants, 
corporate executives, and bank officers everywhere re- 


d them in the same Way. 


Standard Since 1917 


“We make these books our first call. The best out 
thors have courage to come out and say what they 


think.” —Counsel, large oil company. 


“These books have fer years been a miajor feature of 
yur tax library. Nothing else quite takes their place. 
JVe retain a complete file for their value in checking 

ick on the law as it was applicable in prior years.’— 


Member, well known firm of accountants. 


“Have always found them one of the most useful tools 
n tax practice.’—Lawyer (former Treasury Department 


official). 


We invite you, too, to become a subscriber. The 1946—47 
issues of Montgomery’s Federal Taxes—Corporations and Part- 
ships and Montgomery’s Federal Taxes—Estates, Trusts and 
ts will bring you the working information the individual 
lawyer needs in handling this year’s tax questions. 
n these volumes, you get everything complete in compact, 
convenient book form. They are inexpensive to buy, easy to 
You will use them in preparation 6f returns; to help in 
forming sound, all-angle judgments on tax matters; to give 
constructive and valuable advice. 
’ressures still existing on book production limit the 
number of new subscriptions we can fill. 


Please Act Promptly on This Invitation 


Write today, on your letterhead or on the inquiry 
form below, for details about the 1946-47 issues of 
these standard books, and how to become a subscriber 





INQUIRY FORM—No Obligation 








THE RONALD PRESS COMPANY 
15 East 26th Street. New York 10, N. Y. 








Please send me full details on the advantages to lawyers of sub- 
scriy 1 to Montgomery’s Federal Taxes—Corporations and Part- 
ner 1946-4 nd Federal Taxes-—Estates. Trusts and Gifts 
19 with f subscribing if I so desire 

M 118 
Fir CNG oo x aa Robe Coed ee OMe ae Es CkG ens tee ee 
Attentior f Title 
(your name) 
A 1dress Coc eeeeesrseesece 
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Tr" OFFICIAL” 
‘ POCKET SEAL 


THE SEAL TO PLEASE YOUR CLIENTS 


STANDARD WITH LAWYERS, NOTARIES 
& CORPORATIONS ALL OVER THE WORLD 


Clients gravitate toward a lawyer who furn- 
ishes them with this light, fast, modern seal 
in place of the old-fashioned heavy and 
cumbersome seal — especially when it does 
more and better work. Get it from your 
stationer or marking device dealer or order 
it from... 

























yer ¢ Wenthe 


FER BS 
> a 
he ale OF Me 


SHEPARD S 
CITATIONS 


v 


CASES 


AND 


STATUTES 


v 


ALWAYS UP TO DATE 









































Recently a Western lawyer found in the files of 
an estate a letter describing how the writer had 
secured a homestead exemption. The following 
extract is a gem 
**He read a whole set of lawbooks on this thing, 
so I feel sure he knew how to make it out.” 


—— —<Dd> +e -e —-—_— 


= there a worth-while half truth in this comment? 
Every lawyer knows that little legal research is 
required in drafting a homestead declaration. If the 


requirements 


of the statute are carefully complied 


with, few other points need checking. 


The client 


doesn’t know this. He supposes that the 


lawyer has read all the lawbooks in the law office. 
When the lawyer refers to lawbooks in the client's 


presence he 
client. 


raises himself in the estimation of the 





Show your fa- | i¢ yoy Have Not Added 


miliarity with 


American Juris- SD e 
prudence to every PHLIACHAIL 


client. You 


be surprised how 


much more 


vincing your ad- 


vice will be. 


BANCROFT-WHITNEY 


will JURISPRUDENCE 


To Your Library... 
con- 


Write Either Publisher for Price and Terms 








THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 3, N. Y. 


x k * 


COMPANY, San Francisce 1, Califernia 
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NOW 


You can acquire all of the law of 


INSURANCE 


in one compact set of only 3 volumes. 
A complete text covering every phase 
of the subject, supported by citation to | 
all of the cases, state and federal. 


3,878 Pages « + - 35,000 Index lines 


IT’S NEW! ... IT’S COMPLETE! 


It’s the C. J. S. tithe INSURANCE 
Vols. 44, 45 and 46 
CORPUS JURIS SECUNDUM 


These three volumes, kept up to 
date by annual cumulative pocket 
parts, may be purchased separately 


at moderate price. 


For Particulars Write 


THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Ave. Extension Brooklyn 1, New York 
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\s a newspaper reporter for a 


quarter of a century, I have sat 
before you—or your colleagues on 
ther federal benches—on many a 
crim and dramatic occasion. 

I have listened with awe, ex- 
hilaration and occasional cynicism, 
to the conclusions you have reached, 
to the decisions you have rendered. 

But it never occurred to me that 
any one of you would ever be in- 


terested in hearing what I 


The Layman and the Courts 


Jurors, Judges and Justice 


by Jack Foster 


EDITOR OF THE ROCKY MOUNTAIN NEWS, DENVER, COLORADO 


have to say would be of any value to 
you in the technical discussions of 
law and legal procedure that are to 
follow. 

And the 
about it, the more I realized that 


unless there is some bond between 


yet more I thought 


you, the federal judges, and me, the 
layman, there is no law—and with- 


out law there is no America—and 


without America there is, in this 


end of a great war. That war was 
fought between the forces of those 
who believed that the right of the 
state is unquestioned and those who 
declared that the state is subservient 
to the will of the majority. 

The latter forces—our dying sons 
and grieving daughters, our little 
people from Tincup, Colorado, 
Okemah, Oklahoma, 
Pecos, New Mexico—won that war. 


from from 


But will their victory be 





the story-teller for the 
multitudes, the casual re- 
porter to the masses—would 
You 
securely within the shadow 
of the eagle, within the 
comforting arms of life- 

1e appointments that I 
had come to believe, I am 


have to say. rest so 


afraid, that your world was 
yours and mine was mine, 
and never the twain could 
meet. 

You are impregnable, I 
thought, within the rough- 
hewn castle of federal law. 

I as a newspaperman 
im a shifting mirror that 
catches the changing colors 
»f human life. 


as 





And so, with such dif- 
ferent purposes in the 
world, I was frankly 


puzzled when Judge Orie 

Phillips invited me to speak before 
vou this morning. I was puzzled be- 
cause I could not see what I might 





Editor’s Note: This address was delivered 
at a Conference convened by the Judges of 
the United States Circuit Court of Ap 
peals for the Tenth Circuit, at Santa Fe, 
New Mexico, on July 22. 


ence 


jectives which Arthur T. 


alone”, 


When this address was delivered by the working 
Editor of a great newspaper before a Confer- 


of the Tenth Judicial Circuit, 


the most timely, forthright and far-reaching 
utterances they had ever heard. They expressed 
the “fervent hope’ that it would be read by 
every lawyer, judge and teacher of law. It has 
a “punch” and vividness which only a trained 
newspaperman could give it. But, after all, it 


is only an editor’s version of the same high ob- 


phraseology more customary, the same ideals 
of justice for which the Association and its 
JournaL have long been contending. 
lawyers will fail to get a thrill and sense of 
pride from its portrayal of “humane courts” 
“the 


struggle of mankind” for “the right to be let 


) 


only fortress” in the 


arbitrary power. 


moment of history, no _ possible 
civilization assuring justice to the 


individual. 


True Justice a Foundation 
for Peace 


We are gathered today within a few 


weeks of the anniversary of the 


Judges 
Orie L. Phillips and Alfred P. Murrah instantly 
joined with others in recognizing it as one of 


Vanderbilt urged in 


Few 


“everlasting 


by Government and all possessors of 


lasting? 


There are many factors 
the 
ment of permanent world 


involved in establish- 


peace. But none of them is 
more important than the 
crystallization of a strong 
America; and a strong 
America is not possible, in 
my opinion, without a hu- 
man interpretation of law 
and a human application 


of legal procedures. 


The Thrills from Watching 
American Juries in Action 


I do not pretend to know 
very much about law. But, 
like the gentleman 
knows what he likes in art, 
I do know what gives me 
the ultimate thrill in 
slow unfolding of the dem- 


who 





the 


ocratic processes. That thrill comes 
from watching an American jury in 
action. It comes from the realization 
that there, sitting in twelve well- 
worn chairs, are the baker and me- 
the and housewife, 


chanic, banker 


selected to judge the alleged offense 
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The Layman and the Courts 


of one of their neighbors against 
their community and his. 

These little folk—these people 
from our midst—were the true 
enemies of Nazism and Fascism. For 
they said: “We the multitude are 
capable of judging ourselves, and no 
power of superstate or mouthing 
dictator can ever match our quiet 


strength,” 


ls Our Jury System 
Working As It Should? 


sut is the jury system—the bulwark 
of our democratic life—functioning 
as satisfactorily as it should? Are the 
members of the jury as conscious as 
they should be of the overwhelming 
importance of their duty? Is the 
procedure for calling and picking 
a jury as smooth and efficient as it 
should be? 


What Jurors Think 
of Jury Service 


lo get answers to these questions, I 
talked with a number of gentlemen 
in Denver who have served within 
the last few years on federal juries. 
And I would like to tell you what 
they said. 

There was the real estate broker. 
He is a busy man. He counts every 
moment as a precious thing that 
should not be wasted by sitting 
around all morning, and perhaps 
all afternoon, doing nothing. He felt 
that even if he might be permitted 
to walk up and down the corridor 
or to call his office occasionally, he 
would not get so restless. He felt 
that the judge was aloof to his 
problems. 

There was the eminent busi- 
His life is one that moves 
by the clock. He feels that there is 
an enormous amount of preventable 


nessman. 


waste of time on jury service. He 
feels that somebody ought to be able 
to let him know when there is the 
likelihood that a case will come to 
trial, and not to call him until that 
time. He has been on juries before, 
and he doesn’t think that the judge 
cives a tinker’s dam about him. 
There was the erstwhile electri- 
cian. 
peatedly, and he likes it. He feels 


He has served on juries re- 
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that he is performing an important 
function, and he is invariably dis- 
appointed when he is dismissed 
before a jury is impanelled. But he 
admits he has plenty of time on his 
hands, and he feels that a closer 
check should be kept on the time of 
cases coming to trial, for the benefit 
of busy men. 

And 


oratory 


then there was the _lab- 
assistant. He admits that 
there are maddening delays in jury 
procedure. He that 
crowded court facilities frequently 


admits over- 


make service distasteful. He admits 
that judges often give the impres- 
sion of being utterly indifferent to 
And yet he de- 
clares he would be fearful of the 


the proceedings. 


possible results if jury selection were 
rapid-fire 
style basis. He said: “Yes, I dislike 
the delay. But still I think the slow, 
deliberate process of jury selection 


placed on a cafeteria- 


leads to the greatest possible justice 
to the individual.” 


Over-Hasty Procedure 
May Bring Tragedy 


I was talking with this gentleman in 
the company of a distinguished 
Denver lawyer. At the beginning 
of his career, this lawyer was serving 
as a deputy in the district attorney's 
office. He told a story of the fearful 
results that can follow over-hasty 
judicial 


procedure in capricious 


courts. 

He was prosecuting a man who 
was accused of the rape of his half- 
wit niece. Under pressure, the jury 
was completed sooner than expected. 
And the prosecution was without 
So the 
judge dismissed the case, thereby 


witnesses in the courtroom. 


removing the defendant from jeop- 
Shortly after this the de? 
brother—father of the 


ardy. 
fendant’s 
niece—shot and killed the defendant. 
“And then it 
was my job to try this man for 


Said the lawyer: 
murder—all because the first trial 
was rushed too hurriedly.” 

There are those jurors, to be sure, 
who grow impatient with the slow 
development of courtroom proce- 
dure. And in my opinion there is no 





question about the fact that in in- 
stances this procedure can_ be 
up without jeopardizing 
the goal of justice. 


speeded 


In this connection I fervently 
regret that I was not able to hea 
the speech by your distinguished 
colleague, Chief solitha 
Laws of the District of Columbia. If 
talk had better 
prepared and didn’t need the re- 
writing that frequently comes with 
re-reading in the cold light of dawn, 


Justice 


my own been 


I should have been able to have been 
here. Chief Justice Laws has earned 
ardent distinction for his work as 
Chairman of the American Bar As- 
sociation’s subcommittee on Im- 
Administration — of 
Justice, and I am confident he 
touched extensively on the question 


proving the 


of jury procedure improvement. 
But perhaps he didn’t enlarge on 
the human side of jury service. As 
a newspaperman, it is dificult for 
me ever to separate a problem or in- 
stitution of any kind from its human 
aspect. That’s the way we have to 
tell a story—through people—if we 
wish our readers to understand it. 


Jurors Take Their 
Duties Conscientiously 


In twenty-five years as reporter and 
editor, I have talked with hundreds 
of jurors. I have listened to their 
woes, have heard them express thei1 
feary, have watched the troubled 
lines of regret cross their faces as the 
foreman handed in a verdict of first 
degree murder. 

Many of them were serving un- 
willingly. They deplored their loss 
of time and money. 

Many of 
fervently to be excused—on real and, 


them had pleaded 
in many cases, fictitious reasons. 

Some of them of course, were 
the more or less professional jurors 
who are interested only in the ex- 
citement—and fee—of the particular 
case they are hearing. 

And yet I 
watching hundreds of jurors in ac- 


have found, from 
tion over the years that, when they 
actually come down to the job of 


hearing a case, they are conscien- 
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tious, solemn, deliberate and long- 


suffering citizens. They realize fully 
the seriousness of the assignment as 
citizens that they have. Despite the 
inept and incomplete discussion of 
the high importance of jury service 
on the part of some judges, they 
seem to know that this is a great 
and fundamental privilege of all 
Americans. And, as a rule, I have 
found, they reach a decision that is 
tolerant, reasonable, in keeping with 
the average thinking of the com- 
munity. 

As laymen, they do not attempt 
to interpret the law. They seek only, 
it seems to me, to offer justice to a 
fellow member of the human race 
who, they believe, has as much right 
in the courtroom as they do. They 
ire not primarily concerned as to 
whether the prisoner before them 
ought to be in jail. If he should be, 
they find him guilty. If they think 
he shouldn’t, they acquit. The issue 
is as simple as that in the mind of 
the average juror. 


An Instance of 

Sensible Justice 
In this connection, I am thinking 
about a case in federal district court 
two years ago that absorbed my in- 
terest because of the uniqueness of 
the charge. It was a case involving 
treason. It was a case in which three 
Japanese-American girls in a reloca- 
tion camp in southern Colorado 
were charged with treason and con- 
spiracy to commit treason. 

One of the distinguished gentle- 
men in this audience will remember 
the case well. He tried the case. He 
had difficulty, as all of us did, in 
pronouncing the last name of the 
leader of the defendants. And so he 
resorted to referring to her by her 
nickname—Toots. It was, I assure 
you, a rare privilege to hear a federal 
district judge from this bench of 
highest dignity refer to a defendant 
as “Toots”. 

But, at any rate, these Japanese- 
American girls were accused of hav- 
ing helped two German prisoners of 
war escape from a nearby prison 
camp. It was clearly obvious to the 
jury that they were guilty. But it 


likewise was obvious that they had 
helped these men escape out of 
bitterness, anger and despair be- 
cause they had been torn away from 
their California homes—not in an 
effort to hinder our country’s war 
effort. 

So the jury found them innocent 
of treason and guilty of the lesser 
charge of 


conspiracy to commit 


treason. It was a_ contradictory 
verdict, to be sure, yet one that, in 
my opinion, was entirely within the 
thought of a tolerant and reasonable 
community. To me this federal jury 
was Carrying out its responsibility in 
the highest sense of the word. 

It was revealing in a_ practical 
way the truth of the phrase in one 
of the reports of the Section of 
Judicial Administration of the 
American Bar Association, adopted 
in 1938, which you gentlemen will 
remember says: 

. trial by jury is the best means 
within our knowledge of keeping the 
administration of justice in tune with 
the community. 


Attitude of Judges Is 
Sometimes Unfortunate 
gut do the judges on the federal 
bench maintain, without exception, 
this humanness that is an insepara- 
ble part of a jury when it is function- 
ing best? By their mannerisms in 
the courtroom, by their attitudes 
toward the jury, the lawyers, the 
working press, do they carry across 
the essential idea that the law, 
above all, is a human instrument, 
and they are human prophets of 
this law? 

Sometimes reluctantly I doubt it. 
Jurors and lawyers alike have 
recounted to me examples wherein 
them that federal 
judges have acted in an unnecessari- 
ly aloof, “better than 
thou” manner. 


it seemed to 
seemingly 


Just before I left Denver on the 
beautiful flight to Santa Fe, I told a 
friend that I was to speak before you 
gentlemen on “The Relation Be- 
tween the Federal Courts and the 
Layman”. 

He replied caustically: “Is there 
any?” 


é Layman and the Courts 





A Challenge of a 

Restrictive Ruling 
He was a newspaperman. He was 
thinking, I am sure, of a certain an- 
noying rule that exists in the federal 
district court in Denver. At least 
it’s annoying to us newspapermen— 
and I have wailed on occasion to my 
good friend, the district 
about it. 


judge, 


This court is only one of several 
types of offices and bureaus within 
a large federal building. Several 
years ago, for some reason I do not 
know, the federal district judge, 
now gone after years of faithful 
service to the highest tribunal in the 
heavens, decreed that at least so far 
as newspaper photographs were con- 
cerned the entire building came 
within his jurisdiction. No photo- 
graphs of defendants might be taken 
anywhere in the building. 

This rule has been perpetuated 
by the distinguished present district 
judge. A short time ago the news- 
paper of which I am editor forgot 
this rule and took a photograph in 
the marshal’s office. This was during 
a recess of the trial; it was far from 
the courtroom; the defendant had 
readily given her consent. Yet we 
were threatened with contempt of 
court by our friend and otherwise 
pains-takingly helpful district judge. 


Judges Should Not 
Assume Arbitrary Powers 
Personally I feel that in the event 
we had been cited for contempt and 
had fought the case—as we certainly 
should have done—we would have 
won. I personally believe that such 
citation for contempt on_ these 
grounds would have been a violation 
of the constitutional guarantees to 
a free press. But that is not the 
point. The point is that here again, 
in my humble and perhaps preju- 
diced opinion, is an example of a 
federal judge holding himself un- 
necessarily far apart from the public 
and the press, assuming to himself 
what seems to me to be unnecessarily 
arbitrary powers. 
If the taking of this photograph 
had interfered with the processes 


October, 1946 + Vol. 32 623 














of obtaining justice, then, of course, 
contempt was involved. But if it 
hadn't—and, of course, it hadn't 

then what reason was there for even 


the threat of invoking this rule? 


Human Factors in 
The Courtroom 


Yet | am, I like to believe, a human 
being myself, and if | were in the 
position of authority that tradition 
gives a federal judge I am not sure 
but that I might make some rules of 
my own. There is, I suppose, by the 
very nature of events, a greater aloof- 
ness on the part of the federal judge 
than there is on the part of the state 
judge. 

The federal judge sits on the 
bench for life unless Congress re- 
moves him for some flagrant offense. 
(And 


possibly wish to disappoint Congress 


what federal Judge could 
after their most commendable act of 
last Saturday?) 

The state judge, of course, sits 
at the will of the electorate. 

With such a setup, if I might use 
the word, you gentlemen are natur- 
ally not as concerned with the cry 
of the multitude or the hue of the 
press as you might otherwise be if 
the shadow of November were just 
ahead of you. 

I am not saying that this is not 
a good thing. The necessity of plead- 
ing with the public for votes every 
four or six years is a grim and de- 
bilitating ordeal. 1 don’t blame you 
for the rosy satisfaction that you 
must take out of the knowledge that 
yours is a: “til death do us part” 


marriage. 


The Law Must Be Human 
As Well As Just 


But when this satisfaction tends to 
blind you to the human factors in 
the courtroom, as it conceivably can, 
then I think a great deal has been 
lost. When this sense of security 
makes you inconsiderate of the none- 
too-bright defendant—the annoying 
lawyer objecting with the force of a 
house-fly, the blundering witness— 
when you brush aside these human 
irritations with an arbitrary sweep 
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of the hand, then the law suffers, I 
believe, immeasurably. 

For the law must be human if it 
is to be a law of justice. And the in- 
terpreters of that law must be human 
and reasonable themselves if they 
are to serve faithfully the ends of 
truth. 


There are two possible kinds of 
law: The law of tyranny. And the 
law of justice. 

If the law becomes high-handed, 
arbitrary, oppressive, — tyrannical, 
then it breeds fear, distrust, confused 
resentment and subversiveness in the 
hearts of the people. If, on the con- 
trary, the law with resolve 
itself 
justice—not revenge—to the search 


high 
dedicates to the pursuit of 
for a fair balance of human truth— 
not punishment for its own sake— 
then the law becomes the great and 
gleaming hope in a chaotic world to 
which the people can cling. 


Simple Acts of Justice 
Win the People 
I am thinking of a little story of a 
simple person to illustrate this ferv- 
ent faith of mine. This was the pro- 
hibition era. An Italian woman had 
been brought before a federal dis- 
trict judge for having sold some 
wine. She was a widow, the mother 
of five children. It was her second 
offense. 

The district attorney, with all 
the majesty of revenge in his soul, 
demanded that she be given the 
limit. But the federal judge, after 
listening to his high murmurs ol 
indignation, said: 

“And so you are through. All 
right, sir, answer me this? If I should 
give this woman a long sentence, who 
would care for her children? Who 
would feed them? Who would clothe 
them? Who would give them even 
a small chance to become construc- 
tive citizens in society? No, my dear 
sir, my job is not to punish. My job 
is to render justice.” 

He gave this. woman a meager 
sentence. And he was right. And the 
public, who read the story in our 
newspaper, believed that he was 
right. And the law, through this 


simple act of granting justice to a 
little person, gained new glory, | 


think, in the minds of ow people. 


An Editor's View of 

the Essence of Law 
Since J first accepted this assignment 
from Judge Phillips to speak before 
you, I have been thinking more pro- 
foundly than ever before about what 
it seems to me is—or should be—the 
essence of law. And I have been talk 
ing to myself, as men will, when they 
are struggling to some conclusion. 
And I have been saying: 

“Law is a measuring stick of con- 
duct. It is the rule established by 
men of good will to produce the 
greatest contentment to the greatest 
number in a world that otherwise 
would have no order. But it is not 
an end unto itself. It is rather an 
expression of principles that change 
as history changes, that shift as the 
need for mercy and charity increase. 

“Brought into existence by the 
mind of man, the law has all of 
man’s frailties. Therefore being 
strong in one generation and inade- 
quate in another, as the races of men 
are, it must be subject to perpetually 
changing interpretation. But, 
throughout these changes in inter- 
pretation, it must always have as its 
indestructible goal the burning re- 
solve that the lowliest of men can 
come before it and be judged without 
prejudice, without malice, without 
contempt. The law is—or should be 
—and must be—the unassailable 
faith of a free people who volun- 
tarily have accepted these restraints 
so that none of their number need go 
to the grave with the black belief 
that life was set against him.” 


The Lowly Need the 

Kindliness of Law 

As a matter of fact, I have said to 
myself, the law should be interpreted 
primarily to the ends that justice 
comes to the poor and lowly, the 
sick and forsaken. The great do not 
need the law. They, by virtue of 
their wealth, could be mercy unto 
themselves, could be judges with- 
out need for rules. It is the lowly 
(Continued on page 686) 
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“Open Forum” at A tlantic CG; ity 


on Rule jor Condemnation Cases 


In connection with the amendments 
prepared by the Supreme Court’s Ad- 
visory Committee on the Rules of 
Federal Civil Procedure, all members 
of the Bar should note that the Con- 
demnation Sub-committee of the Ad- 
visory Committee has prepared and 
submitted a proposed Condemnation 
Rule 71A for the information of the 
bench and bar and for discussion at an 
open forum of the American Bar 
\ssociation to be held at Atlantic 


City on October 28. 

The opinion, suggestions and 
criticisms of judges, lawyers and 
teachers of law are sought. This 
draft, with such suggestions as are 
developed at that open forum, will 
be finally considered by the Advisory 
Committee for submission to the Su- 
preme Court of the United States 
with that Committee’s proposed 
amendments to the Federal Rules of 
Civil Procedure, which were sub- 


FOR PUBLIC USE 


RULE 71 A. 
1 (a) APPLICABILITY OF OTHER RULES. 
2 
3 
4 
5 wise provided in this rule. 
6 (b) JOINDER OF PROPERTIES. 
7 
8 
9 in the same action. 
10 (c) PROCESS. 
il (1) Notice; Delivery. 


mitted to the Court on August 26. 

The sub-committee which pre- 
pared the draft consists of Edgar B. 
Tolman, Chairman, George Don- 
worth, and Judge Charles E. Clark. 
The Advisory Committee has not 
yet acted on or considered the draft. 
An article and an editorial in this 
issue and also the article following 
the text of the proposed Rule, com- 
ments on some aspects of the drafts. 


CONDEMNATION OF PROPERTY 


The procedure for the 
condemnation of property under the power of eminent domain 

is governed by the provisions of the Rules of Civil Procedure 

for the District Courts of the United States, except as other- 


One or more separate pieces 


of property sought to be taken for the same uses, whether in 
the same or different ownership, may be proceeded against 


Forthwith upon the filing of the 


12 complaint and in lieu of summons the plaintiff's attorney shall 
13. prepare and deliver to the clerk for his records and to the 

14 marshal for service, or to a person specially appointed therefor, 
15 notices directed to all the defendants named or designated in 

16 the complaint, and shall do likewise as additional defendants 

17 are added. Separate and additional notices directed to any one 
18 or more of the defendants may be so prepared and delivered. 


19 Before the value of any particular lot, parcel, 


or tract of 





20 land is ascertained and awarded, the owner of that tract or of 





21 any encumbrance, lien, easement or right therein shall be made 
22 a party to the action and served with notice as in this sub- 








23 division provided. 


The notice, 


its delivery, and service has 


24 the same effect as that of the issuance and service of a Summons 


25 provided for in Rule 4. 


26 (2) Same; Form. 


The notice shall state the court, the 


27 title of the action, the names of the defendants to whom it is 
28 directed, that the action is to condemn property for public use, 
29 a description of the property sufficient for its identification, 
30 the interest sought to be taken, the authority for the taking, 
31 the public uses for which the property is sought to be acquired,’ 
32 the time within which and the place where the defendants shall 
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serve their answers, and that in case of failure to do so they 
will be deemed to have consented to such taking and to the 
authority of the court to proceed to fix the compensation therefor. 
The notice shall conclude with the signature of the plaintiff's 
attorney and an address within the district in which the action 

is brought where the plaintiff's attorney may be served. The 
notice need not contain a description of any property other than 
that sought to be taken from those to whom it is directed. 

(3) Service. The notice shall be served in accordance with 
the provisions of Rule 4, except that: 

(i) Copies of the complaint need not be served but the 
plaintiff shall deposit with the clerk at least one copy of the 
complaint for the use of the defendants, and shall deposit 
additional copies at the request of the clerk or of counsel for 
defendants. . 

(ii) The plaintiff's attorney may cause a copy of the notice 
to be sent by registered mail, return receipt requested, to the 
last known address of any defendant residing within or without 
the state, but in case of a defendant residing within the state 
the marshal or the person specially appointed for service shall 
have made a return to the effect that he was unable to find the 
defendant therein. 

(iii) Service of a notice upon defendants, whether residing 
within or without the jurisdiction of the court, whose names are 
known but whose addresses are unknown, and upon defendants who are 
unknown, shall be made by the plaintiff's attorney by publishing 
a notice directed to them by name and to "Unknown Owners" as 
follows: The notice shall be published twice in a newSpaper published in 
the county where the property is located, or if there is no such newspaper 
then in a newSpaper having a general circulation where the property is 
located, the second publication to occur at least one week, but not more 
than two weeks after the first publication. Before service is made under 
this clause (iii) plaintiff's attorney shall file with the court a 
certificate that he has caused diligent inquiry to be made and never- 
theless has been unable to ascertain the present residence and whereabouts 
of those defendants whose names are known but whose residences are 
unknown or the names of other persons who may have an interest in the 
land as owners, holders of encumbrances or other liens. 

(iv) Service by mail is complete upon the date of the return 
of the post office receipt showing either delivery or inability 
to deliver the notice sent to defendants by registered mail. 

Service by publication is complete upon the second publication. 

(4) Proof of Service. Service by the marshal, his deputy, 
or one specially appointed by the court, shall be proved as 
provided in Rule 4(g). Service by mailing and publishing shall 
be proved by the certificate of an attorney for the plaintiff 
showing the method of service upon each defendant and, if service 
is by publication, the attorney shall attach to the certificate 
a newSpaper copy of the published notice with the name and dates 
of the newspaper marked thereon. The certificate of the plaintiff's 
attorney has the same force and effect as the return of the marshal. 
Failure to make proof does not affect the validity of the service. 

(5) Amendments of Notice and of Proof of Service. At any 
time in its discretion and upon such terms as it deems just, 
the court may allow any notice or proof of service to be 
amended, unless it clearly appears that material prejudice 
would thereby result to the substantial rights of the 
defendant. 

(a) ANSWER. Within 20 days after the completion of 
the service of the notice upon him, a defendant shall serve his— 
answer on the plaintiff's attorney at the place designated 
on the notice. The answer shall identify the property in 
which the defendant claims to have an interest, State the 



























































By lines 19-25 there has been incorporated. into this subdivision 
a requirement for notice to all owners before the value of their 
property is ascertained or paid. It assures due process 

and a full hearing before any owner's rights are disposed of. 

It leaves the Complaint to be governed by rule 8A. 
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nature and extent of the interest claimed, and state all 
97 objections and defensese All objections and defenses not so asserted 
98 are waived, but the right to share in the distribution of the award 
99 and to present evidence of value as to his share in the award is not 
100 waived by any failure to answer. No other pleading, and no motion, 
101 asserting any additional defense or objection shall be allowed. 

102 (e) AMENDMENTS OF PLEADINGS. Without leave of 

103 court the plaintiff may amend the complaint at any time before 

104 the trial of the issue of compensation and as many times as 

105 desired, but no amendment shall be made which will result in 

106 a dismissal forbidden by subdivision (h) of this rule. 

107 Copies of amendment need not be served but notice of the filing of each 
108 amendment shall be served upon the parties affected thereby in the 
109 manner provided in Rule 5(b), if they are not in default for failure to 
110 serve an answer, and, if they are so in default, in the manner provided for in 
1l1l Rule 4 except as otherwise provided in subdivision (c) (3) (ii) of this 
112 rule. At least one copy of each amendment shall be deposited with 
113 the clerk of the court for the use of the defendants, and the 

114 plaintiff shall file additional copies on the request of the 

115 clerk or counsel for defendant. Within 20 days after service 

116 upon a defendant of a notice of the filing of an amendment, he 

117 shall serve his answer thereto, in the form and manner and with the 
118 same effect as provided in subdivision (da) of this rule. A 

119 defendant shall have the right of amendment prescribed by Rule 15. 
120 (f) SUBSTITUTION OF PARTIES. If a defendant dies or 

121 becomes incompetent or transfers his interest, after the 

122 service of notice upon him, the plaintiff shall not be required 

123. to give any notice to any person nor to have any other person 

124 substituted as a party because of death, incompetency, or 

125 transfer of interest. Substitution of the proper parties may, 

126 however, be ordered by the court upon motion and notice of 

127 hearing as provided in Rule 25 (a), (b), and (c), but if the 

128 motion and notice of hearing is to be served by the plaintiff 

129 upon persons not parties, service thereof shall be made in 

130 the manner provided for in Rule 4, except as otherwise provided 

131 in subdivision (c) (3) (ii) of this rule. 

132 (g) TRIAL. 

133 (1) The Tribunals. The tribunals by which the value 

134 of the property sought to be taken for public use, and the 

135 just compensation to the owner thereof are to be determined, 

136 shall be the tribunals now specified by Acts of Congress for the 

137 trial of condemnation cases. 

138 (2) By Jury. If there are no Acts of Congress specifying 

139 the tribunals before which the issues of value and compensation 

140 shall be tried, any party may demand a trial by jury of those 

141 issues by filing with the clerk of the court a demand therefor 

142 in writing at any time after the commencement of the condemnation 

143 proceeding and not later than 10 days before the trial. A copy 

144 of the demand for jury trial need not be served. A party may 

145 withdraw his demand as to any lot, parcel or tract of land 

146 by stipulation of the parties affected thereby who are not in 











NOTE: This subparagraph (1) provides a simplified and uniform trial 

procedure for all cases involving the exercise of the power 
of eminent domain of the United States with two exceptions: (a) Congress 
has provided for the ascertainment of value and just compensation by a trial 
before commissioners instead of a trial by jury in TVA proceedings. (b) Congress 
has also provided that in proceedings for the condemnation of property by the 
commissioners of the District of Columbia, the trial shall be by a jury of five. 
A condemnation case is a proceeding in rem; it was not triable by jury 
at common law and is therefore not included in the Constitutional 
provision of the Seventh Amendment that "..., the right of trial by 
jury shall be preserved ... »" Subparagraphs (2) and (3) closely 
follow the provision of Rule 38 for trial by jury on demand and 
otherwise trial before the judge, in all cases where the United 
States is plaintiff. 
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default or by order of court upon motion and notice. 





The jury 


148 shall be selected and impaneled as in other civil actions. The 
149 court in its discretion may permit the jury to view the property. 


150 (3) By Court. 


Unless a jury trial has been demanded 


151 pursuant to paragraph (2) of this subdivision, trial of all 


152 issues shall be by the court. 
153 (4) 


Compliance with State Procedure. 


If the action 





154 involves the exercise of the eminent domain of a State, the 
155 trial of the issues of value and compensation shall be as 
156 specified by the statutes of the States in which the 


157 property is situated. 
158 (h) DISMISSAL OF ACTION. 
159 (1) As of Right. 





At any time prior to the vesting of 


160 the title sought to be acquired in the action, the plaintiff 


161 may dismiss the action in whole or in part, 
by filing a notice with the court setting forth briefly 


162 order, 


without court 


163 and concisely a description of the property as to which the 
164 action is dismissed, unless the plaintiff has taken possession 


165 Of. 
166 plaintiff seeks to dismiss. 
167 (2) By Stipulation. 
168 or in part, 
169 stipulation of dismissal. 

170 (3) By Order of the Court. 
171 tion has been determined and paid, 








or some other interest in, the property as to which the 


The action may be dismissed in whole 
and as to any person or property by filing a 


At any time before compensa- 
the action may be dismissed 


172 by the court after motion and hearing, except that the action 
173 shall not be dismissed as to any part of the property of which 
174 the plaintiff has taken possession or in which the plaintiff 
175 has taken any other interest but just compensation shall be 
176 awarded in the action for the possession or other interest 


177 so taken. 
178 (4) Effect. 
180 is without prejudice. 

-181 (.) EFFECTIVE DATE. 


Except as otherwise provided in the notice, 
179 stipulation of dismissal or order of the court, 


any dismissal 


This rule will take effect on the 


182 day which is 3 months subsequent to adjournment of the 


183 regular session of the 


184 is prior to i . 





185 effect on i . 





Congress, 
then this rule will take 
This rule governs all pro- 


but if that day 


186 ceedings in actions brought after it takes effect and also all 
187 further proceedings in actions then pending, except to the 

188 extent that in the opinion of the court its application in a 
189 particular action pending when the rule takes effect would 


190 not be feasible or would work injustice, 


191 former procedure applies. 


in which event the 





Form 28. Notice: CONDEMNATION 


District Court of the United States for the Southern District 
of New York 


Civic AcTION, FILE NUMBER ........ 


UNITED STATES OF AMERICA 
v. 

1000 Acres OF LAND IN........ 
AND (here insert the name of 
all the known owners, holders 
of encumbrances and other 
liens) AND UNKNOWN OWNERS, | 

DEFENDANTs. ? 


Notice of filing complaint 


You are hereby notified that a complaint in condemnation 
has heretofore been filed in the office of the clerk of the Dis- 
trict Court of the United States for the Southern District of 
New York, in the United States Court House in New York 


628 





American Bar Association Journal 


City, New York, for the taking (here state the interest sought 
to be taken, as “of an estate in fee simple’) for public use 
(here state briefly the public use, “as a site for a post office 
building”) of the following described property of which you 
are the owners or parties in interest. 


(Here insert brief desc ription of the property owned by 
the defendants to whom the notice is directed.) 


The authority for the taking is (here state briefly, as 
RNC TCE IE aero eiennly. 5ihiaciniens MORRO ces ose we ae eg ee 
recess 

You are further notified that within 20 days after the 
service of this notice upon you, you are required to file in 
the office of the clerk of the District Court of the United 
States for the Southern District of New York your defense and 
objections to the taking of your property for public use, your 
interests in the property, and your rights to compensation 

All defenses and objections, not so asserted are waived, 
except the right to share in the distribution of the award 
and to present evidence of value. 











defa 
part 


whi 


S1O 


of 

Stl 
mi 
be 
to 

su 
of 


co 


Bc 


pa 
pa 
we 
ha 
xi 
m 


pa 


ha 





In case of ‘our failure so to answer the complaint your 
default, and judgment of condemnation by default of that 
part of the above described property owned by you, or in 
which you have any interest, will be entered. 
United States Attorney. 
MOINOING, 9 cto e's ngage eee eases 
(Here state an address within 
the district where the United 
States Attorney may be served, 
as “United States Court 
House, New York, N. Y.”) 
DVAEOCE ..6 cocsicae cba 





ForM 29. COMPLAINT: CONDEMNATION 
District Court of the United States for the Southern District 
of New York 

Civil Action. File Numbet 

UNITED STATES OF AMERICA 

U. 

1000 AcrRES OF LAND IN........ 
AND (here insert the name of 
all the known owners, holders { 
of encumbrances and other 
liens) AND UNKNOWN Owners, | 

DEFENDANTS. 
1. The action arises under the Act of ree 
SOME. acs id EOS era MRI ik cin CRE Ee ee ue wes 


Complaint in 
Condemnation 





és a: : 
2. The action is brought for the taking of private property 


for public use and for the ascertainment and award of just 
compensation to the owners and parties in interest. 

3. The public use for which the property is sought to 
ERY CARAT ilies maseeeetates 

t. The interest sought to be acquired in the property is 

J» ENG property socto, bectahen ies 36 oes eccew ec ues or 
(described in Exhibit A hereto attached and made a part 
hereof). 

6. The owners and holders of &ncumbrances and other 
liens as of the date of the filing of this complaint as appear 
from the public records and from diligent search and 
inquiry are those named in the title as defendants. 

7. In addition to the persons named, there are or may be 
others who have or might claim some interest in the property 
scught to be taken for public use, whose names, addtesses 
and whereabouts, are unknown to the plaintiff, and on 
diligent inquiry have not been ascertained. They are made 
parties to the action under the designation “Unknown 
Owners.” 

Wherefore the plaintiff demands judgment that the 
property be condemned and that just compensation for the 
taking be ascertained and awarded and for such other relief 
as may be lawful and proper. rm 


United States Attorney. 
Address: United States Court House, New York, N. Y. 


Comment on Proposed 


Amendments of Civil Rules 


lhe Advisory Committee’s submis- we refer to his 


sion of its proposed Amendments 
was made on August 26. The release 


article those who 
wish to read an analysis of the 
amendments. The condemnation 


did not solve the problem nor make 
for uniformity because the probable 
result would be that each district 


yught to press (September 9) has been in- 
cC use sufficient to permit our preparation 
office of an adequate analysis and 
i ios comment. 
Walter P. Armstrong, of the 
d by Board of Editors, who has been fol- gation file which 
lowing the amendments dlosely, pre- ments of witnesses, 
y> as pared for the West Publishing Com- 
Title pany an informative analysis and for trial. 
dia well-annotated commentary, which 
le in has been published in the Federal 
nited Reporter (156 Fed. 2nd, No. 2, pages 
and xix-xxxix) and the Federal Supple- 
_— ment (Vol. 66; No. 3; Advance Sheets, 
ae pages XIX-XX XIX), and in 5 F.R.D. 
ward 339. As nearly all of our readers 
have access to these Advance Sheets, 








of the draft condemnation rule for 
study was authorized by the Com- 
mittee on September 6. The time 
before this issue of the JOURNAL goes 


rule, of course, is not included. 

In his commentary on the pro- 
posed amendments as to “discovery,” 
Mr. Armstrong said, in part: 

“The most perplexing problem 
that confronted the Committee in 
dealing with discovery was the extent 
to which a party should be permitted 
to delve into an adversary’s investi- 
contains  state- 
photographs, 
maps, etc., procured in preparation 
The First and Second 
Drafts merely provided that the 
court could impose designated re- 
strictions ‘upon inquiry into papers 
and documents prepared or obtained 
by the adverse party in the prepara- 


tion of the case for trial.’ This left 
the matter entirely at the discretion 
of the court. It was suggested that it 


judge would adopt in his own 
Indeed, 


the Committee itself deprecated the 


district an inflexible rule.! 


fact that the proposed amendment 
did not establish any standard for 
the exercise of judicial discretion. 
In a tone of despair it appealed to 
the Bar: ‘If members of the profes- 
sion can formulate a general state- 
ment of the standard for exercising 
discretion the Committee will wel- 
come it and give it careful con- 
sideration.”2 

“After the release of the Second 
Draft the Circuit Court of Appeals 
for the Third Circuit dealt with 
the subject in Hickman v. Taylor.’ 


1. Armstrong, Second Draft of Proposed 
Amendments, page 498. 

2. Second Draft, pages 39, 40. 

3. 153 F. 2d 212. 
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ln that case written interrogatories 
were propounded to the defendants, 
Taylor and Anderson, and they were 
asked to produce and file statements 
of witnesses which had been taken by 
Samuel B. 
Jr., Esq., and further, that 


their attorney, Forten 
baugh, 
their attorney, Mr. Fortenbaugh, be 
required to reduce tO writing oral 


statements made by witnesses to 


This 


jected to and in connection with the 


him. interrogatory was ob 
hearing of the objection Mr. Forten- 
baugh made a written statement and 
informal 


gave an deposition ex 


plaining the circumstances unde) 


which he took the statements. Mh) 
Fortenbaugh was not expressly asked 
in the deposition to produce the 
statements, Later, however, an order 
was entered requiring Taylor and 
\nderson and Mr. Fortenbaugh to 
file the written statements, and to 
reduce the substance of the oral 
interviews to writing and to file the 
writing. For disobedience of this 
order, Taylor and Anderson and Mr. 
Fortenbaugh were adjudged in con 
tempt by the District Court for the 
Eastern District of Pennsylvania, 
sitting en banc.4 

“The Circuit Court of Appeals 
for the Third Circuit, sitting en ban 
and aided by amici curiae, reversed 
Judge Herbert F. 
declared that the 


In his opinion 
Goodrich state 
ments were not privileged under the 
testimonial rule, which excludes con 
fidential communication between 
client and attorney; he held, how 
ever, that Rule 26 expressly limits 
the scope of examination to matters 
‘not privileged’ and that ‘privileged’ 
used in this connection has a broad 
er meaning than testimonial exclu 
sion and extends to ‘the work prod- 
uct’ of the lawyer, such as the state 
ments in question. The Committee 
criticizes the decision and opinion in 
Taylor: ‘The Advisory 


Committee, one member disagree 


Hickman v. 


ing, questions the view in Hickman 
v. Taylor, supra, that the word “priv 
ileged”” in Rule 26(b) encompassed 
the situation before the court in that 


case. The Committee believes that 


the term “privileged” as used in that 


rule was not designated to include 
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anything more than that embraced 
within the rule of testimonial ex- 
clusion regarding privileged com- 
munications as developed under the 
applicable laws of evidence, both 
common-law and statutory.” 

‘The Amendment the Committee 
now proposes is: “The courts shall 
not order the production or in- 
spection of any writing obtained or 
prepared by the adverse party, his 
attorney, surety, indemmnitor, 01 
agent in anticipation of litigation or 
in preparation for trial unless 
satisfied that denial of production or 
inspection will unfairly prejudice 
the party seeking the production o1 
inspection in preparing his claim on 
undue 


defense or will cause him 


hardship or injustice. ‘The court 
shall not order the production o1 
inspection of any part of the writing 
that reflects an attorney's mental 
impressions, conclusions, opinion, o1 
legal theories, or, except as provided 
in Rule 35, 


expert.’6 


the conclusions of an 


“It may be that this is the best 
that can be done if a position is to 
be taken between complete exclu 
sion and complete discovery. Th 
Amendment, however, provides a 
test but little more definite than that 
of the discretion of the district judge 
which was the criterion of the Sec 
ond Draft, against which criticism 
was leveled.7 It will greatly increase 
the work of the trial judges, and in 
districts where there is a congestion 
of work there will be a temptation 
to deal summarily with applications 
under the amendment and perhaps 
to adopt a fixed standard. 

“There is no Amendment about 
which there is a greater or stronger 
division of opinion ainong members 
of the Bar. 
first fully released when the Report 


The Amendment was 


1. 4 FR.D. 479 

». Report page 46. 

6. Rule 30, Report page 39. ‘The Com 
mittee is thought not to have been unan 
mous in formulating this Amendment 

7. Armstrong, Second Draft of Proposed 
\mendments, page 497. 

8. An exception is the vigorous discus 
sion of both Hickman v. Taylor and the 
Amendment, at the last Judicial Conference 
of the Third Circuit. Among the partici 
pants were counsel and amici curiae in 
Hickman v. Taylor. See transcript, Ninth 





was filed with the Court; therefore 
there has been* and will be no oppor 
tunity for general discussion. This in 
itself is unfortunate. Moreover, the 


Supreme Court has now granted 
certiorari in Hickman vy. Taylor;® it 
would be helpful if the Bar could 
discuss and the Committee conside 
the Amendment in the light of the 
opinion of the Supreme Court in 
that case. 

“The draftsmanship of _ this 
Amendment leaves something to bx 
desired. Probably one of its primary 
purposes was, in exceptional cases, 
to broaden the right of discovery 
beyond the limitation imposed by 
Hickman vy. Taylor. Yet its approach 
is negative. It is placed under Rul 
30 (b) 


of Parties and Deponents’. The clear 


titled ‘Orders for Protection 


implication is that in the cases of 
hardship provided for, statements of 
witnesses and other similar objective 
preparations for trial are discover 
able even when they are the ‘work 
product’ of a lawyer. This construc 
tion is further strengthened when 
the Amendment is considered in 
connection with the broad scope of 
pre-trial inquiry specifically — per 
mitted under Rule 26, and made ex 
pressly applicable to all methods of 
discovery. It will probably be some 
times argued, however, that the 
Amendment is a further immunity 
to discovery and is in addition to the 
privilege accorded a lawyer under 
Hickman v. Taylor. 

“It might have been better if the 
Rule had been both afhrmatively and 
negatively stated and added to the 
scope of the examination definition 
in Rule 26, or if the scope of exami 
nation with this addition had been 
placed in a separate Rule and this 
Rule made expressly applicable to 


discovery under Rules 26, 33 and 34.” 


Annual Judicial Conference of the ‘Third 
Judicial Circuit of the United States, page 
21 et seq. 

9. On April 22, 1946, certiorari was 
denied. 66 S.Ct. 961. 90 L.Ed. 848. A peti 
tion for rehearing was filed by the petitioner 
and supported by a brief by the United 
Railroad Workers of America, C. I. O., as 
amicus curiae. The petition for rehearing 
was sustained and the writ granted May 27 
1946. 66 S.Ct. 1337, 90 L.Ed. 1068. The case 
is number 47 on the docket for the Octobe: 
Term. 1946 
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lhere appeared in the November 
1945) and June (1946) issues of 
the JourNAL (31 ABAJ 569 and 32 
\BA] 328) two articles by Ben W. 
Palmer, in which he advances the 
thesis that the philosophy of Mr. 
justice Holmes “leads straight to 
Hitler.” ‘The author puts the 
eminent Justice in the light of em- 
bracing a pseudo-liberalism to cloak 
totalitarianism. He pictures the 
utstanding philosopher in Ameri- 
can law as ascending a ladder from 
Hobbes, Kant, Hegel and Treitschke, 
who taught, among other things, 
that law emanates from and _ is 
sustained by force. 

Whatever affiliation in thought 
\iv. Justice Holmes may have had 
with the philosophers just named, 
» with others of comparable think- 
ing, both before and after him, it is 
the purpose of this article to ques- 
tion Mr. Palmer’s conclusion that 
the Justice was a protagonist of 
Hitlerism. There will be pointed 
out the underlying fallacy that lurks 
in “natural law” concepts to which 
the author beseeches our return as 
in antidote to totalitarianism. 


Holmes’ Philosophy as to the Law 


What did Holmes believe the law is? 
He was a positivist. He was any- 
thing but a disciple of natural law. 
He spoke plainly, and never pro- 
ceeded from mere postulates, nor in- 
dulged in abstractions. He never 
lost sight of the inductive method in 
declaring the common law, nor did 
he ever question the privilege of 
men to indulge in legislative ex- 


Justice Holmes Was Not on a 


Ladder to H1tler 


perimentation to regulate their lot. 
He believed that man, speaking col- 
lectively, made his own law; that 
law is a sovereign’s command and 
nothing else; that law in a democracy 
is necessarily the command of the 
dominant majority of the social 
group. He maintained that force is 
the ultima ratio of the law. This led 
him straight to the conclusion that 
individual men have no rights not 
recognized by the commanding 
sovereign. Inalienable rights never 
existed in his philosophy. He used 
this pointed language: 

Just so far as the aid of the public 
force is given a man he has a legal 
right, and this right is the same 
whether his claim is founded in 
righteousness or iniquity. 


He comprehended no “brooding 
omnipresence in the sky” that 
enacted laws for human government. 
He dismissed the transcendentalisi 
as he did all spiritualistic mediums. 
These were his views in brief. Call- 
ing him a pragmatist, a materialist 
or a utilitarian, neither proves nor 
disproves the soundness of his views. 

Does entertaining the positivist 
view of Holmes that law depends 
upon the exercise of sovereign power 
rank one either with Hitler or with 
Stalin? Must one accept the philoso- 
phy of natural law in order to escape 
such an association? The answer in 
each case must be decidedly “No.” 
One may be a positivist with Holmes 
and at the same time a staunch sup 
porter of popular sovereignty which 
lies at the foundation of democracy as 


we have conceived it. In other 


words, one may escape responsibility 


by Charles W. Briggs 


OF THE ST. PAUL, MINNESOTA, BAR 


for Hitler and still maintain that 
law is a sovereign command and 
nothing more. Agreement with 
permits respect for the 
dignity of the individual man and 
denial that man should be a mere 
of the state. We will 
have much or little government or 


law as we choose, and our choice 


Holmes 


instrument 


will be our own sovereign command. 


The Philosophy of Natural Law 


Natural law, it is said, “signifies the 
laws for the direction of human con- 
duct which proceed immediately and 
infallibly from the Deity or the in 
telligent and rational Nature which 
animates and directs the universe.” 
This law is asserted to be an essential 
which 
science and rational powers of man 


and eternal code the con 
is capable of perceiving. The theory 
of natural law was invoked as a 
weapon by champions of popular 
demands against monarchical power. 
Though abstract it has 
served its purpose. It was pitted 
against the asserted “divine right of 
kings”, which manifestly has suc 
cumbed to the power of the people. 
It was a dogma that helped win the 
battle for sovereignty of the people. 
Why use it now? It might be used 
by a duly inspired leadership of a 
majority to launch a dictatorship. 
being 
achieved by recourse to revelation of 
natural law. Much can be accom- 
plished in this field by taking as tex- 
tual the assertion that “all men are 
created equal and endowed by their 
with inalienable 


entirely 


Socialism can be and _ is 


Creator certain 
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rights.” “Life, liberty, and the pur- 


suit of happiness” present many 
Adherents 


to the theory of natural law would 


facets to many people. 


be hopelessly split on the institution 
of private property and_ private 
enterprise: The majority would rule. 
Ihe pretense that “all men are cre- 
ated with 
persistent 
strife and endless conflict to our po- 


litical, 


equal” is at variance 


nature. It has brought 
social and economic life. 
There never has been any uniform 
implementation of this assumption 
even by the teachers of natural law 
themselves. 


Danger in Philosophy 
of Natural Law 


Why be concerned then with a phil- 
osophical subject that on its face 
appears to be so speculative and 
academic? Because there is a real 
danger lurking in the philosophy of 
natural law. Reliance upon it lulls 
the people into a false security, and 
relaxes their vigilance in protecting 
their liberties. It relieves them of a 
sense of responsibility for their own 
good or ill. Reliance upon a divinely 
inspired and administered code of 
absolute secular laws can result in 
the assumption of kingship by divine 
right, dictatorship or _ practical 
anarchy, according to the minds and 
motivations of the influential inter- 
preters. Such a philosophy is a 
dangerous fallacy, because it con- 
tributes to public inertia. It pro- 


duces dialectical discussion which 


obscures realities, conditions and 
trends passing unheeded under the 
very noses of the legal voyageurs 


into its mysteries. 


Austin the Positivist 


Justice Holmes was of the Austinian 
school. Holmes’ insight, due to his 
observation of a long period of ex- 
perience with popular sovereignty 
and the growth of legislation touch- 
ing ever broader fields of human 
endeavor, was practical and realistic. 
Austin, in his Philosophy of Positive 
Law taught that positive law con- 
sists of rules set as rules of conduct 
by a sovereign to the members of an 


independent political society where- 
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in the author of the law is supreme. 
sefore him Erskine in his Principles 
of the Law of Scotland taught that 
“the law is the command of a sover- 
eign containing a rule of life for his 
subjects.” 

Austin held that all common o1 
customary. law, as did the Roman 
jus gentium, exists by authority of a 
sovereign. He explained that custom 
is transmuted into positive law only 
when it is adopted as such either by 
being expressly embodied into stat- 
utes promulgated by the sovereign 
authority, or implicitly by the deci- 
sions of the courts of justice which 
are enforced by the power of the 
state; that all judicial decisions de- 
rive their legal force by tacit com- 
mand or acquiescence of the state 
whose officers the judges are. His 
analysis becomes more unassailable 
as we witness how judicial decisions 
slowly but surely respond to the will 
of the people in a popular sover- 
eignty. 

Can we ever get away from the 
fact that “law is what the judges 
say it is,” even in their application 
of constitutional and legislative pro- 
visions? Even Sir Edward Coke was 
pitting judge-made common law 
against King James, and fought to 
the last against any interference by 
Chancery with harsh decisions under 
that law. The “case system” almost 
universally used in our law schools, 
recognizes that law is found where it 


is made. 
Legal Positivism v. Natural Law 


Austin reasoned that “until clothed 
with legal sanctions by the sovereign 
number 


one or (meaning democ- 


racy) the customs are merely rules 


set by opinions of the governed 
and sanctioned or enforced by 
morality; though when they become 
the reasons of judicial decisions upon 
cases and are clothed with legal 
sanctions by the sovereign one or 
number, the customs are rules of 
positive law as well as of positive 
morality.” (Parenthesis supplied.) 
Pointedly does Austin reject the 
philosophy of natural law in this 
criticism: 
In consequence of the frequent 


coincidence of positive laws and rules 
of morality, and of positive laws and 
laws of God, the truth, nature and 
foundation of positive law is often 
absurdly mistaken by 
jurisprudence. Where positive law 
has been fashioned on positive morali- 
ty or on the law of God they forget 


writers upon 


that the copy is the creature of the 
sovereign and impute it to the author 
of the model. 


Conflict Between ‘‘Human” 
and “Divine’’ Law? 
“A law 


though we 


Austin says: which exists 


is a law, happen to 
dislike it, or though it vary from our 
assumed standard.” He quotes Black- 
stone’s statement in the Commen 
“that the 


superior in obligation to all other 


taries laws of God are 


laws. .. that human laws are of no 


validity if contrary to them, and that 
all valid laws derive their force from 
that Divine original.” Then he says: 
The meaning of this passage of 
Blackstone, if it has a meaning, seems 
rather to be this: That no human 
law which conflicts with the Divine 
law is binding. Now, to say this, is 
sheer nonsense. The most pernicious 
laws, and therefore those which are 
most opposed to the will of God, have 
been and are continually enforced as 
Suppose 
an act positively 
beneficial, be prohibited by the sover- 
eign under the penalty of death; if 
I commit this act I shall be tried and 
impugn the 
validity of the sentence, on the ground 
that it is contrary to the law of God, 
the ultimate justice 
(videlicet, the hangman) will demon- 
strate the inconclusiveness of my 
reasoning. 


laws by judicial tribunals. 


innocuous, 1 


condemned, and if I 


minister of 


He says further: 

True, we speak of law and justice 
as opposed to each other; but when 
we do so, we mean to express mere 
dislike of the law, or to intimate that 
it conflicts with another law, the law 
of God, which is its standard. But, in 
truth, law is itself the standard of 
justice. What deviates from any law 
is unjust with reference to that law, 
although it may be just with refer- 
ence to another law of superior 
authority. The judge who habitually 
talks of equity or justice—the justice 
of the case, the equity of the case, 
the imperious demands of justice, the 
plain dictates of equity—forgets that 
he is there to enforce the law of the 
land, else he does not administer that 
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justice or that equity with which 
alone he is immediately concerned. 
Blunt words, these, and they com- 


yand attention. 


Natural Law 
Is an Abstraction 


lhe burden of proof is on the School 

Natural Law, and it has never 
been sustained. We must deny its 
postulates unless we are to be in- 
volved in the grossest contradictions, 
ambiguities and nonsense. The utter 
lack of harmony and consistency in 
natural law as expounded by fallible 
humans, is illustrated by the fact that 
classical writers of the Roman period, 
n agreement with Aristotle, held the 
institution of slavery to be the crea- 
ture of the jus naturale or gentium. 
his Roman Law is considered by 
the exponents of natural law to have 
been one of the ancient refueling sta- 
tions on the road to revelation of the 
law of nature through instinct, sense 
yr conscience. 

Plato supported abolition of the 
accord with 


family as being in 


natural law. Under Blackstone 
witches were burned and culprits 
hanged for theft of a shilling, or 
That the 


between 


poaching for a rabbit. 
troublesome distinction 
malum in se and malum prohibitum 
has practically disappeared from our 
law is a tribute to the thinking of 
Holmes. He thought that talk about 
morals and sin should be eliminated 
entirely from the law, and that the 
inquiry should be: “What is the law 


emanating from sovereign power?” 


Varying Concepts 
of Human Rights 
Ihere has never been any statement 
We are 
statement of 


of a code of natural laws. 
furnished only a 
postulates in the most general terms. 
It is said that “man is endowed with 
inalienable rights—life, liberty and 
the pursuit of happiness.” But 
history affords no evidence of per- 
manent means of enforcement of 
those rights. It does present an 
astounding assortment of taboos and 
revelations of moralists and prophets 
as to how human conduct should be 
absolute 


attuned to eternal and 


standards. It affords a kaleidoscopic 


picture of varied concepts of what 
liberty humans should enjoy, as 
manifested by systems of laws. 

The same is true as to “the pur- 
suit of happiness.” Life itself has 
been taken or put in a strait-jacket 
according to the exigencies of the 
times and the mood of the citizenry. 
The people of the United States in 
recent years have undergone radical 
changes in their notions about 
liberty. We have gone far in the 
direction of depriving individuals of 
the privileges of choice of action and 
non-action, of the free acquisition, 
use and preservation of private 
property and of freedom of private 
contract. It is sufficient to call at- 
tention to laws regulating relation- 
ships between employer and em- 
ployee, laws relating to production 
and prices and tax laws which im- 
pound income and property for dis- 
tribution according to social needs. 
We even obstruct freedom of op- 
portunity and penalize the strong. 

Once laissez faire was revered in 
our law. Now it is condemned. Who 
derived “economic democracy” from 
natural law? Can that be in- 
augurated without force? What is it 
anyway? Where, if at all, are the 
standards for age-old variations in 
rules of conduct to be found in the 
law of nature? And, we may ask, just 
when has man been complying with 
the law of nature? 

Part of Abraham Lincoln’s phi- 
losophy of life was as follows: 

Property is the fruit of labor; 
property is desirable; it is a positive 
good in the world. (That some should 
be rich shows that others may _be- 
come rich, and hence is just en- 
couragement to industry and enter- 
prise) . 

Let not him who is houseless pull 
down the house of another, but let 
him work diligently and build one for 
himself, thus by example assuring 
that his own shall be safe from vio- 
lence when built. 

Have we departed from this phi- 
losophy? If we have, what exponent 
of the law of nature is to tell us 
whether we or Lincoln are right? 

What primordial law of nature 
moved the drastic changes in con- 


Justice Holmes Was Not on a Ladder to Hitler 


stitutional interpretation? Now the 
most intimate and vital affairs of 
our society are governed by legisla- 
tion and administrative regulations 
promulgated thereunder. Legislative 
delegation of power need declare 
a policy for executive guidance 
bounded only by such words as “‘fair, 
just and reasonable.” The common 
law is eclipsed and outrun in the 
lawyer's work-day, and in his client's 
concern. In a vast accumulation of 
Acts and Regulations and_ inter- 
pretative decisions the lawyer must 
seek in vain any co-ordinating Prov- 
idential purpose. Of course every 
class and every individual aggrieved 
by what appear to be existing rules 
makes the age-old appeal to reason 
and nature. A _ fruitless appeal. 
There is engraved nowhere eternally 
recognized standards in the mun- 
dane matters of social and economic 
adjustment. In the end law in a 
democracy will always be a balance 
of convenience confirmed in the 
ballot box on the basis of human ex- 
perience, and compelling necessities. 
There the sovereign power of the 
people over law is manifested. There 
they choose or approve their law- 
givers. 


Law Results from Rationality 


All law results from whatever ration- 
ality men are capable of applying in 
determining what is for their good. 
Self-interest, self-preservation and 
acquisitiveness have always been of 
the very nature of man, and he has 
always formulated his rules of con- 
duct accordingly. But opinions differ 
as to how these desires can best be 
served. Law making is a trial and 
error method necessar:ty resulting in 
a compromise, as witness the Consti- 
tution of the United States. The best 
of minds, the most unimpeachable of 
entertain 


consciences conflicting 


views as to what is in “the eternal 
code of Heaven.” 

What does the eternal law or 
Logos tell us about prohibition, 
polygamy, arbitration of labor dis- 
putes, wage and price fixing, nation- 
alization of business, tariff policy, 
commerce or taxation? What does it 
tell us about new principles of inter- 
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national conduct now being forged at 
the Nuremberg trials, and in The 
United Nations? We are left with no 
answer. 

What is done will reflect man’s 
own judgment and experience as 
best it can, in the light of conditions 
that have to be dealt with. Force will 
be the ultima ratto. It is inconceiv- 
able how any moral precept can hold 
as an enforcible rule without the 
exercise of sovereign force. And 
plenty of force is evident in the 
precedent creating tribunals of 
victorious nations. The best we can 
do is to say with Carlyle, “Alas! The 
ideal has always to grow in the real 
and to seek out its bed and board, 
often in a very sorry way.” Will 
Durant would add this: “It is a 
bitter thing to realize; but society is 
founded not on ideals, but on the 
nature of man. His ideals are as 
like as not an attempt to conceal his 
nature from himself on 
world.” 


from the 


Whose Conscience Is 
““Natural Law’’? 


In attempting to attribute absolu- 
tism in government to men of Justice 
Holmes’ thinking, Mr. Palmer falls 
into a pit from which it is difficult 
for him to extricate himself. He 
speaks of Holmes’ view that law is 
a sovereign’s command, and then 
complains that from such a com- 
mand there can be no appeal to 
principles of ethics or of moral law 
or of any kind of law of nature. But 
who is the Appellate Judge? If ref- 
uge is. taken in the stock answer of 
the school of natural law that it is 
the conscience of man, we may ask: 
“the cons-‘ence of whom?” And 
there we stop. 

But Mr. Palmer goes on deeper 


into the pit. Says he: 


And even if the absolutist majority 
really and conscientiously tries to use 
its power for the good of all, the 
question remains, what are the stand- 
ards of the majority? How do they 
know what is good for all? And so we 
come full circle back to the initial 
question, How can you tell what is 
“good” for man unless you know what 
he is for? Or, putting it another way, 
will not your sincere and altruistic de- 
termination of what is “guod” for the 
men you rule be inescapably deter- 
mined by your opinion as to what 
their destiny is, what they are for? 


Minorities and 
Popular Sovereignty 


This catechism amounts to nothing 
but opposition to democracy and its 
working principle—majority _ rule. 
How can popular sovereignty toler- 
ate minority rule, when there may 
be as many minorities as individual 
citizens? In fact, one may infer that 
he opposes lodging governmental 
power anywhere, because no one can 
trust his fellow to determine what 
“man is for.” His words leave us 
with the natural law, the standards 
of which every conscience is free to 
interpret for itself. It may leave us 
without a temporal sovereign, and 
therefore anarchy. This is where 
natural law may lead us. In such a 
situation the ruthless and strong 
would surely dominate with a force 
more direct and with suffering more 
acute. Profound respect is due the 
dictates of conscience which have 
sustained the great religions of all 
time. But unless these dictates are 
translated into governmental rec- 
ognition there is no protection, even 
for freedom of conscience itself. Our 
own Federal and State Constitutions 
demonstrate that. 

Mr. Palmer forgets that if the 


majority does not convert their ideas 
of right and wrong into legal stand- 
ards of conduct, some kingly person 
will eventually implement his own 
ideas by force, and the people will 
then end up with usurpation of 
power by an absolutist Hitler after 
all. The truth is: Reliance upon 
natural law can lead to such a result. 

Mr. Justice Holmes escaped all 
such pitfalls and drew the practical 
conclusion that all law is but rules 
of conduct emanating from sovereign 
power, and effectuated in the ulti- 
mate by force. This is certainly a 
philosophy under whtch a democracy 
can successfully operate. Will the 
people make it work? 


In Conclusion 


What is the moral in all this? It is 
that the people are responsible for 
the laws they have which regulate 
their conduct. The substance of 
what they get is not and cannot be 
found in nor determined by some 
immutable, abstract 
ments in a.constitution or otherwise. 
\ny preservative of declared prin- 
ciples, of liberties, must rest in the 
political thought and action of the 
people. It is well to extoll a govern- 
ment of laws. But that is all mixed 
up with administration and applica- 
tion of laws by men. 

In the last analysis men make 
the laws directly or indirectly, and 
choose the magistrates who reflect 
their desires in the long run. In a 
final sense we have a government of 


pronounce- 


men. 
clearly saw, for mep to rest upon the 
fallacy that they are governed and 
secured by natural law. Men should 
take full responsibility for the law, 
and not place it upon a superhuman 


It is dangerous, as Holmes 


giver of eternal rules of conduct. 


General Assembly to Meet October 23 


Ihe United Nations have accepted 
reluctantly the postponement, from 
September 23 to October 23, of the 
first American meeting of the Gen- 
eral Assembly. The continuance of 
the Conference of Paris compelled 
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the further delay. The hearty wel- 
come which was expressed in our 
September issue (page 568) to the 
Delegates and staffs of all Nations, 
and especially to the many lawyers 


among them, is renewed. 


The hopes and prayers of Amerti- 
cans continue to be that the As 
sembly can remove the road-blocks 
to organized international coopera- 
tion and thereby achieve great and 
abiding results for peace and law. 
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Mr. Brigg’s article will be of service 
in the cause of truth, of constitu- 
tional liberty and of a peaceful world 
order. For it serves to bring sharply 
into focus the recurrence, in this 
present world-revolutionary era, of 
the age-long struggle between con- 
cepts of law as reason and as force. 
Upon the outcome of this struggle 
depend civil concord, the perpetua- 
tion of constitutional liberties and 
civilization itself. 

Mr. Brigg’s contribution serves 
also to demonstrate the removal of 
constitutional limitations upon arbi- 
trary power and in the long run the 
destruction of democracy itself that 
will result, if the American people 
ind the final interpreters of their 
Constitution, the peoples of the 
world and their statesmen and 
jurists, accept his philosophy of law 
as force and deny the existence or 
validity of anything but the positive 
law of the sovereign state and the 
command of the “dominant ma- 
jority”. 

Let us take his argument point by 
point: 

First he says that “law is a 
sovereign’s command and nothing 
else” and that “force is the ultima 
ratio.” This is the traditional Hob- 
bes-Austin-Holmes assertion that the 





Editor’s Note: For Mr. Palmers’ articles 
which brought on this notable debate on 
great issues, see “Hobbes, Holmes and 
Hitler” ($1 A.B.A.J. 569) , “Defense Against 
Leviathan” (32 A.BA.J. $28). With them 
should be read also Herbert L. Nos- 
saman’s communication and Mr. Palmer's 
brief reply to it in “Letters to the Editor’ 
in our September issue (82 A.B.A.J. 615). 


only true or real law is the positive 
law of the sovereign state and that 
therefore there is no natural law. 


Definitions of Basic Terms 


At the risk of elucidating the ob- 
vious, let us define our terms. Law 
consists of rules of action. These 
may be descriptive statements of 
principles operative in various fields 
of phenomena arrived at by the in- 
ductive processes of science such as 
the laws of chemistry, of physics and 
of biology. These describe what ts. 
But the rules as applied to human 
beings endowed with free will may 
prescribe what ought to be. The 
“ought” may come from God, if you 
believe in God, from conscience as 
the reasoned judgment of the mind, 
if you believe in conscience. It may 
come from within as a result of the 
individual’s conception of his pur- 
pose and that of life and of the 
universe and therefore of the es- 
sential nature of man, society and 
the starry spheres. The “ought” may 
come from without the man, imposed 
on him by either the opinion or the 
force of others: By family, trade or 
professional groups, any of the pro- 
liferating associations so character- 
istic of American life, or by party, 
church or state. 

As to natural law we may well 
begin with the beginning of the 
Egyptian calendar six thousand years 
ago, based upon the annual Nileflow 
and the rising of the stars against 
the pyramids. These served to give 
to men the concept of an ordered 
universe. Indeed what man could 


Reply to Mr. Charles W. Briggs 


by Ben W. Palmer 
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see recurring proud-pied April, teem- 
ing Autumn, old December’s bare- 
ness, “the well-ballanc’t world on 
hinges hung,” the stars preserved 
from wrong, the “vulgar constella- 
tions thick that from the sun keep 
distance due”; what man could feel 
his own “pulse’s magnificent come 
and go” without a concept of order 
and therefore of law? 


He might be a psalmist in an- 
cient Palestine singing of One “in 
Whose hand are the deep places of 
the earth; Who stretchest out the 
heavens like a curtain; Who laid the 
foundations of the earth.” He might 
be a modern scientist, skeptical or 
scornful of the psalmist’s anthropo- 
morphic God, but aware also of an 
ordered universe of law from within 
the atom to inter-stellar space. Ma- 
terialist, relativist, pragmatist con- 
centrating on means rather than on 
ultimates or ends might view the 
universe as an uncomprehensible 
chaos of unrelated phenomena with 
which man should make his day-to- 
day adjustments. But these other 
men saw human nature not in isola- 
tion, but surrounded by and in rela- 
tion to the order of created things, 
of other men, singly and in their 
infinite variety of groups: Familial, 
social, political and therefore legal. 


Natural Law and 
an Ordered Universe 


Natural law is the participation in 
the eternal law of an ordered uni- 
verse by man as a rational creature. 
Participation in that order demands 
that man’s conduct should be in 
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harmony with his nature as part 
of that order, in furtherance of his 
Hence he 
destroy life, the liberty which makes 


“being”. should not 
life possible, valuable, enriching to 
self and others, capable of progress. 
He should not destroy private 
property since it is an extension of 
the personality of the owner and an 
indispensible condition to freedom. 
He should not destroy the family 
since it is the basis of society, of the 
state and of the perpetuation of the 
race. And what he should not do as 
an individual he should not do as a 
king or fuehrer, nor in association 
with others in a “dominant major- 
ity” say of 140,000,000 to 1. 


he is a social being by nature and 


Since 


given the gift of speech he should 
tell the truth; he should keep his 
word. And so in international rela- 
tions the state which he controls 
should act in the same way that he 
should act himself: It should respect 
the life, the liberty, the property of 
should tell the 
truth; it should keep its word. 


other nations; it 


Does Natural Law 
Lack ‘‘Certainty'’? 


Mr. Briggs says there is no “natural 
law” because it lacks certainty. Let 
him define his “certainty” and look 
to the lady of his allegiance: The 
positive law. Is there no law of 
polite society because everybody 
does not agree with Emily Post? Is 
there no moral law because every- 
body does not agree upon the in- 
dissolubility of marriage? Is there 
no positive law because we spend 
laborious days and sleepless nights 
in piling Pelions of digests upon 
Ossas of statutes, encyclopedias, and 
selected conflicting cases? 

Mr. Briggs says there is no 


‘ 


natural law because it lacks “‘stabili- 


ty”; its meaning changes. So does 
the child become the man, but the 
essence remains the same. The prin 
ciples of the Decalogue are elabo- 
rated in their application to specific 
cases and changed conditions, in the 
development of canon law and 
Christian ethics. ‘Thou shalt not 
steal” is applied to the lawyer in his 
air-conditioned office or the “blue 
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sky” salesman of today, as to one 
who stole an ox in ancient Palestine. 

The positive law itself may serve 
to warn the uninstructed man of 
violation of natural law too detailed 
or logically remote from basic prin- 
ciple to be apprehended by him 
without reflection or logical, tech- 
nical training. And much of the 
positive law has no connection with 
natural law. From the standpoint of 
that law as from that of the moral 
law, it is often a matter of indiffer- 
ence, of compromise, of judgment as 
to efficiency, enforceability or ex- 
Whether the law shall 
apply to employers of eight or of six, 


pediency: 


whether grand larceny should begin 
at $50 or $100; on which side of the 
road we should drive our cars. 

So, too, as to natural law, there 
may be agreement upon the prin- 
ciple, the ultimate destination—dis- 
agreement about the best road to 
take. 

These disagreements do not de- 
stroy the principles though they may 
And the charge that 
certainty is fatally lacking to natural 


cause debate. 


law because in the long history of 
the race some men have misunder- 
stood its basis and its nature and 
others have used it to cloak their 
own evil purposes in contradiction 
to that law, falls of its own weight 
baldly stated. As to the 
perverters of the truth, we need only 


when 


apply to natural law Madame 
Roland’s “O Liberty, what crimes 
are committed in thy name!” The 
crimes do not annul the natural law. 
That men sophisticate the truth to 
their own bad purposes does not 


destroy the truth. 


Is Natural Law 
‘‘Abstract’’ and ‘‘Academic’’? 


Mr. Briggs says there is no nat- 
ural law because it is “entirely ab- 
stract”, “speculative and academic”, 
and “history affords no evidence of 
permanent means of enforcement of 
those rights.” Let him ask Charles I 
on the scaffold, George III and his 
associates, Louis XVI in his tumbril, 
Hitler cringing in his hideout. Let 
him ask Bethmann-Hollweg of the 


‘scrap of paper” and the Germans 


who raped neutral Belgium and 


brought on their heads the wrath 
of the Western World. Let him ask 
those other Germans against whom 
the moral indignation of the civi- 
lized- world still burns because of 
the millions they made die and 
because of their unspeakable viola- 
tions, not of positive law but of 
natural law: The myriad tortured 
and exterminated ‘“non-Aryans”, 
faith— 
Dachau—Lidice. Is there no sanction 


the» churchmen of every 
here? 

If perchance you answer that 
some may go unpunished, I reply 
that so do many murderers and 
thieves; but that does not destroy the 
positive law. And finally, as to sanc- 
tion, let any prospective totalitarian 
tvrant, individual or many-headed 
Cerberus, scan the pages of history 
and see how again and again the 
natural 


concept of right has be- 


headed Caesars. It is their eternal 
foe; an ever-present help in time of 
liberty-loving 


trouble to men; a 


sword perhaps momentarily _for- 
gotten when the peril is not plain, 
perhaps sometimes somewhat rusted 
in the scabbard. But, once drawn, 


let them beware. 


Is There a Lack of 
“Harmony and Consistency’’? 


Mr. Briggs says there is no natural 
law because “it lacks harmony and 
consistency”. But these are relative 
terms, and so might equally well be 
applied to his positive law. They 
are based, in part if not entirely, 
upon different interpretations, ap- 
plications, understandings and mis- 
understandings of natural law and 
upon viewing as existent at one and 
the same time all of the foregoing 
of which we have a record. 

Boldly my honorable opponent 
puts forth the hangman as demon- 
strator of the inconclusiveness of the 
hanged man’s reasoning. But we 
ask: ‘Since when has might become 
right or is there any connection be- 
tween physical force and reason, 
between the bloody 
truncheons or Japanese bayonets in 
the death-march on Bataan and 
truth?” Call the long roll of martyrs 
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for truth or reason: Servetus, St. 
Thomas More, Edith Cavell, Pastor 
Niemoeller. Let 
inswer from the crimson sands of 


them give the 


the Colosseum, from faggot, rack 
ind block. 


Should Natural Law Be 
Denied Existence Because 
It Is Not ‘‘Codified’’? 


My honorable opponent denies the 
xistence of natural law because “‘it 
has never been codified” and _ fur- 
nishes “only a statement of postu- 
lates in the most general terms”. 
Does he say that the common law is 
not “law” because it has not been 
entirely codified? And do not Magna 
Carta and the English Bill of Rights 
and other basic documents of Eng- 
lish constitutional law contain 
codified principles of natural law? 

Certainly our Constitutions, 
State and Federal, have been uni- 
formly regarded as expressing such 
principles, some of them under the 
specific heading: ‘““The supreme law 
of the land”. It will not do to say 
that by expression in such Constitu- 
tions they are raised to the dignity 
of “law” by becoming part of the 
positive law. That were to deny the 
whole theory of pre-existent rights 
upon which those Constitutions were 
predicated. And as to 
postulates in general terms”, what 


owedly 


of the calculated generalties of the 
Constitution itself, admittedly posi- 
tive law though preceded by the 
natural? Are the “due process” 
clauses to be erased from the positive 
law of the Constitution because we 
may find as difficult as jesting Pilate’s 
“truth” the answers to the questions: 
What is “life”? What is “liberty”? 
What is When is 
process, procedurally or in sub- 
stantive law, “due”? We must wrestle 
with these questions, but we cannot 
convincingly claim that the presence 
of “generalities” destroys the Con- 
stitution. And if they do not de- 
stroy that instrument, neither do 
they destroy natural law or prevent 
its coming into being. 


“property’’? 


Mr. Brigg’s quarrel with natural 
law, like that of other champions of 
Austinian conceptions, is, I think, 


based upon an assumed 
incompatibility 
forms of law. 


necessary 
between the two 


Incompatibility Between 
Naturai and Positive Law? 
The positivists, frequently unaware 
of the totalitarian consequences of 
their philosophy, have claimed the 
exclusive use of the word “law” for 
their own particular favorite. They 
have denied the reality or relevancy 
of other so-called law. Certainly the 
lawyer knows the professional use of 
the word. 

Of course, no lawyer challenges 
the compulsive force of a_ plain 
legislative mandate on the ground of 
natural law. But what 
whether thinking of natural law or 


lawyer, 


not, has failed to appeal to a jury 
on what in effect are its principles? 
Surely he has appealed to that law, 
though perhaps not eo nomine, ine 
contending for his particular con- 
struction or application of constitu- 
tion or of statute or for the choice 
of one of competing analogies. 

If substantive law is secreted in 
the interstices of 
quality of that secretion is inevitably 


procedure, the 


determined to large extent by ap- 
peals for specific justice based on 
the concepts of natural law. If this 
be not so, then has the profession of 
which we are so justly proud become 
a mockery and a by-word; we are 
not ministers in any of justice’s 
temples; our labors are largely vain; 
and we have become a reproach to 
the people we profess to serve. Then 
should we remove the lady with the 
scales from atop our courthouses and 
unchisel from the frieze of the Su- 
preme Court building in Washing- 
ton the words: “Equal Justice Under 
Law’. 


Natural Law as Critic 
of the Positive 


Natural law, rightly conceived, is a 
constant critic of the positive law, 
not necessarily its enemy. It may 
serve as the best friend and chief 
supporter of that law, though its 
candid criticisms may irk those who 
would subvert it to purposes con- 
trary to natural law. Indeed, the 
great mistake of the posi-ivist is that 





all he can see in law is force as sanc- 
He is blind to the fact that 
millions of men go through life 
without disobeying the 
law, without lawsuits or prosecu- 
tions, because they respect the law. 
They obey because they do not re- 
gard it as their enemy. Generally 
they do not obey because of fear, 


tion. 


seriously 


otherwise a gestapo were needed in 
every block. They believe that it 
represents or is intended to represent 
rules or principles not inconsistent 
with the natural law; that the state 
is a natural society because based 
upon order and man’s social nature. 
They obey as the child carries out 
rational father 
though he may disobey an arbitrary 


the wishes of a 


one. 

True, some men abide by the 
positive law because on reflection 
they regard majority rule as the only 
alternative to chaos, because they 
do not have much at stake or perhaps 
because they have come to deify 
democracy. But if there is anything 
plain in history it is that the positive 
law may go too far, whoever be its 
maker. The cry for justice based on 
natural law coming from the heart 
of man can not be silenced whether 
it be the Man with a Hoe, the seam- 


“ee 


stress in her garret with her “seam 


and gusset and band”, the workman 
at lathe or 
chance 
penthouse. As to the 


theoretically materialistic economic 


furnace, or even per- 
some millionaire in_ his 
workman, 
determinist. as Marx and Engels 
were, the great driving forcé of Das 
Kapital and the Communist Man- 
ifesto was their indignation at what 
they regarded as intolerable in- 
justice. The submerged tenth will 
not stay submerged but will thrust 
its fist through the tesselated floor 
of the nine-tenth’s ballroom over- 
head. The safeguard therefore to 
positive law, the insurance for 
democracy that it will endure, lies 
in respect for its fearless friendly 
critic, natural law. 


Concerning Mr. Justice Holmes 
My honorable opponent protests my 
pigeon-holing or labeling of Holmes. 
But without categories, without ge- 
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nus and species, definition, the dis- 
covery and transit of truth, thought 
itself, are impossible. And m the war- 
fare of ideas, in that struggle for 
truth in the market place upon which 
Holmes placed such emphasis, the 
battle lines of controversy must be 
clearly drawn. For otherwise we 
look down as if upon a melee of un 
distinguishable condottiere in a 
market place of fourteenth century 
Florence or a milling mob of shirt- 
sleeved picketers and strike breakers 
in a modern industrial city. As in 
war where there is reason for shoot- 
mg the soldier in civilian clothes or 
in enemy garb, we must have some 
means of telling on which side men 
do battle. 

True, indiscriminate namecalling 
may serve no purpose. True, that 
a man, particularly of the type of 
Holmes has unique qualities of per- 
sonality not covered by any uniform 
he wears. But always we cry: “Under 
what king, Bezonian?”” We demand 
the uniform that serves to tell us 
under what banner he fights and for 
what cause. Thus we may hasten to 
his side if he be friend, but smite 
him if a foe. 


The Need for Classifying 
and Labelling Men 


So it is that to label a man prag- 
matist, materialist, or utilitarian, 
of course does not prove the un 
soundness of his views. But if the 
label be as approximately accurate 
as the nature of labels permits—and 
Mr. Briggs does not deny the ac 
curacy—such a marking may per 
haps lead men captivated by an 
other’s charm to ask for the 
charmer’s credentials, to inquire 
more closely on what side he fights, 
and most of all, whether the road 
upon which he sets their feet will, 
perhaps without his vision of its end, 
take them and society to the place of 
their hearts’ desire or to catastrophe. 


If any watcher on our walls has 
detected the enemy within our 
gates, let him bid the trumpeter 
blast awake the sleeping and the in- 
different. And if our enemies have 
scaled the walls, fifth-columned our 
city and are among our tents, we 
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must ask each man to give the 
countersign and show his uniform, 
lest the citadel fall—and most of all 
a leader with the following of Mr. 
Justice Holmes. 


As to the Declaration 
of Independence 


As to the Declaration of Independ.- 
ence, my honorable opponent joins 
the attack made in recent years upon 
that cornerstone of the Constitution 
by the evident implication others 
have made that Jefferson and his as- 
sociates were so stupid as to believe 
that all men. are created equal in 
body or mind, in natural endow- 
ments or capacities. But he over- 
looks the fact that the popular 
sovereignty, the democracy, the 
majority rule which he so greatly 
prizes, had their historical origin 
largely in that desire for equality 
that is sister of liberty: Equality of 
opportunity, equality in society, but 
above all, that equality before the 
law which, however imyperfeotly 
realized at times, is still particularly 
the proud boast of Anglo-American 
law and of American lawyers. 

And perhaps in quoting Lincoln 
he overlooked the fact that in his 
debate with Douglas at Peoria on 
October 16, 1854, Lincoln said he 
believed in the principle that each 
man should do as he pleased with 
what was exclusively his own be- 
cause it was “naturally just’; that 
his “ancient faith” taught him that 
“all men are created equal.” So at 
Independence Hall on Washington's 
birthday 1861 he said: “I never had 
a feeling politically that did not 
spring from that Declaration which 
gave hope to all the world for al! 
future time ... promise that in due 
time the weights would be lifted 
from the shoulders of all men, and 
that all should have an equal chance.” 


Lincoln's Inspiration 

from the Declaration 

But, said Lincoln in the same de- 
bate: “Little by little, but steadily 
as man’s march to the grave, we 
have been giving up the old faith 
for the new faith. Nearly eighty years 
ago we began by declaring that ali 





men are created equal; but now trom 
that beginning we have run down 
to the. other declaration that fo: 
some men to enslave others is a sa 
cred right of self-government. These 
principles cannot stand together 
[hey are as opposite as God and 
Mammon; and whoever holds the 
one must despise the other. When 
Pettit, in connection with his sup 
port of the Nebraska bill called the 
Declaration of Independence ‘a self 
evident lie’, no one rebuked him... . 
If this had been said in Old Inde- 
pendence Hall seventy-eight years 
ago, the very doorkeeper would have 
throttled the man and thrust him 
into the street.” 


Limits of Legislative 
Experimentation on Others 
Have we “run down” to such an 
“other declaration”? Are there to 
be no limits to the positivist con 
cession of “the privilege of men to 
indulge in legislative experimenta- 
tion to regulate their lot?” The 
guinea pigs protest. “Holmes be- 
lieved,” says Mr. Briggs, “that man, 
speaking collectively, made his own 
law.” But this is begging the ques- 
tion and succumbing to @ fallacy 
that even Rousseau with his glori- 
fication of the General Will sought 
to avoid, though vainly. 

For this is to personify all men 
as one, which is too far from reality 
for even an “idealist” to swallow. 
And in the very next sentence the 
falsity of the personification is re- 
vealed in the statement that “law in 
a democracy is necessarily the com- 
mand of the dominant majority of 
the social group.” So it comes out 
that it is not simply the experimen- 
tation of man on himself. He is to 
experiment on others. And if there 
be nothing but positive law, what 
is to stop the “dominant majority”? 


Democracy and Liberty 


And here we would not be misunder- 
stood and so perhaps berated. One 
may have a profound faith in de- 
mocracy as the best devised exped- 
ient for solving perennial problems 
of liberty and authority and as most 

(Continued on page 716) 















The 
Com 
uon 
Fred 
from 
Advi 
mem 
olutt 
gove 
and 
Secti 
be s 
semi 
at t 
clati 
week 
A 
tor 
Unit 
All 
shou 
subj 
thei 
gates 
ina 
A 
disar 
Res 
tion 
artic 
State 
a me 
on: | 
to / 
Law 
putt 
the 


The 
tion 
Mill 


ca 
raf 
fer 






and 

the 
hen 
sup 


self 
nde- 
lave 
him 


itive 
hers 
an 
» to 
con 
1 to 
nta- 
The 
be- 
nan, 
own 
ues- 
lori- 
ight 


men 
ality 
low. 


. re 
w in 
om- 
y of 
out 
nen- 
is to 
here 
what 
ity"? 


erty 


der- 
One 
de- 


lems 
nost 
716) 











Section Submits Resolutions 


jor “World Government” 


Ihe Section of International and 
Comparative ‘Law, through a Sec- 
tion Committee headed by Judge 
Frederic M. Miller, State Delegate 
from Jowa, has submitted in the 
Advance Program pamphlet to the 
membership of the Association, Res 
olutions in favor of “limited world 
government,” which will be debated 
and voted on at a meeting of the 
Section, and if approved by it will 
be submitted for action by the As 
sembly and the House of Delegates, 
at the Annual Meeting of the Asso- 
ciation at Atlantic City during the 
week of October 28. 

An important question of policy, 
for the Association and for the 
United States, is thereby presented. 
All members of the Association 
should form their opinions on the 
subject and make them known to 
their members of the House of Dele- 
gates, (for list see 32 A.BA.J. 597), 
in advance of the Annual Meeting. 

As contributions to an informed 
discussion, this issue publishes the 
Resolutions and Report of the Sec- 
tion's Committee in full, and also an 
article by Frank E. Holman of the 
State of Washington, for some years 
a member of the House of Delegates, 
on: “World Government No Answer 
to America’s Desire for Peace and 
Law”, Both should be read without 
putting aside, by every member of 
the Association. 

Text of the 

Section's Resolutions 

The Resolutions drafted by the Sec- 

tion's Committee headed by Judge 
Miller are as follows: 

Whereas, the devastations and un- 
told sorrow produced by two World 
Wars have demonstrated that péace 
cannot be maintained through prepa- 
rations by individual nations for de- 


fense against war and that enduring 
peace can be attained only through 


the establishment of justice adminis 
tered according to law on a basis 
that will eliminate resort to war for 
the settlement of international dis- 
putes; and 

Whereas, the Constitution of the 
United States, under which the union 
of independent States has been effec- 
tually preserved for 157 years, affords 
a pattern for a federation of the na- 
tions resting upon limited delegated 
powers so as to attain the essential 
minimum of centralized controi in 
international affatrs with the maxi- 
mym of self-government in national] 
affairs; and 

Whereas, only by widespread edu- 
cation can public opinion be formed 
to support an effective world gov- 
ernment designed to insure justice 
through laws; 

Be It Resolved that the American 
Bar Association affirms its belief in 
the following principles: 

1. World peace must rest upon 
the solid foundation of justice ad- 
ministered according to law. 

2. The present Charter of the 
United Nations can and should be 
utilized, through proper revision 
thereof or amendments thereto, to 
provide a world government under 
law, consisting of judicial, legislative 
and executive branches, with neces- 
sary checks and balances analogous 
to those provided by the Constitu- 
tion of the United States; the legis 
lative powers should be limited, spe- 
cific and clearly defined, without 
authority to intervene or act in any 
matter which is essentially within the 
domestic jurisdiction of any nation, 
the laws to be applicable to and en- 
forced against individuals as well as 
nations and to provide regulation and 
control of atomic energy and other 
means of aggressive war; the legisha- 
tive body might weil be organized 
on a bicameral basis, with weighted 
representation in ene chamber and 
equal tation in the other; 
each nation should be free to deter- 
mine for itself the method of select 
ing its members of the legislative 
body, in order that they may carry 
out the wil] of the people they rep- 
resent, the issues to be decided by 
the votes of the individual members 


rather than by nations; the judiciary 
should be given the power to inter 
pret the Charter as well as to con 
strue legislation and to determine 
whether any organ of the United Na 
trons has exceeded the powers grant 
ed it by the Charter. 

Be It Further Resolved, that a 
copy of this resolution be sent to the 
President and each member of the 
Senate and House of Representatives 
of the United States, and to each of 
the delegates of the United Nations 
Organization from all of the nation 
members of said organization. 


The Resolution 
by Fyke Farmer 


Ihe Resolutions recommended by 
the Sections are a substitute for those 
offered by Fyke Farmer, of the Nash- 
ville, Tennessee, Bar, a leading pro- 
ponent of “world federation now”, 
in the Assembly at the 1945 Annual 
Meeting of the Association in Cin- 
cinnati last December. Mr. Farmer’s 
resolution was at that time, by a 
vote of the Assembly and the House 
of Delegates, on the recommendation 
of the Resolutions Committee, re- 
ferred to the Section of International 
and Comparative Law, for study and 
report at the 1946 Annual Meeting. 
\s originally offered by Mr. Farmer, 
the Resolutions were as follows: 
Whereas, the war system as a 
means of suppressing international 
disorder must be replaced by the in 
sttutions of government capable ol 
abolishing war through law; and 
Whereas, the Constitution of the 
United States under which the union 
of independent States has been ef 
fectually preserved for 157 years 
affords a pattern for a sysxem ol 
World Federal Government resting 
upon limited delegated powers so as 
to attain the essential minimum of 
centralized control in international 
affairs with the maximum of self-gov- 
ernment in national] affairs; and 
Whereas, only by widespread edu- 
cation can public opinion be formed 
to support the next step in world or- 
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Resolutions for “World Government” 


ganization which must be the estab- 
lishment of a government under a 
Federal World Constitution designed 
to insure justice through laws, which 
are made applicable to and enforced 
against individuals and in which the 
government thus established can be 
controlled directly by the individual 
citizens of the member nations voting 
according to a balanced system of 
representation; 

Be It Resolved, that the American 
Bar Association hereby endorses and 
approves the principles above set 
forth, and advocates their develop- 
ment through the framework of the 
Charter of the United Nations Or- 
ganization, our endorsement and sup- 
port of which we wholeheartedly 
reafhirm. 

Be It Further Resolved, that a copy 
of this resolution be sent to the Presi- 
dent and each member of the Senate 
and the House of Representatives ol 
the United States, and to each of the 
delegates of the United Nations Or- 
ganization from all of the nation 


members of said organization. 


The Report by the 
Resolutions Committee 


The report which the Resolutions 
Committee, under the Chairmanship 
of James R. Morford, of Delaware, 
made to the 1945 Assembly and was 
adopted by it, and by the House of 
Delegates, was as follows: 

~The Resolutions Committee re- 
ports the attached Resolution to the 
Assembly of the American Bar Asso- 
ciation with the following recom- 
mendation: 

That said Resolution be referred 
by the Assembly to the Section of In- 
ternational and Comparative Law for 
approval, rejection or modification, 
with instructions to the Section to re- 
port the same and the action of the 
Section thereon to the House of Dele 
gates and to the Assembly at the next 
annual meeting of the Association. 

The foregoing action of the Reso- 
lutions Committee was authorized by 
a vote of eleven members for and two 
against the above recommendation. 

The recommendations of the 
Resolutions Committee were not op- 
posed by Mr. Farmer. 


Substitute Resolutions Are 
Approved by Mr. Farmer 


Concerning the “very serious con- 


oS 
sideration” which it gave to Mr. 
Farmer’s Resolution, the report of 
the Section Committee states: 
The members of the Committee 
expressed themselves as being in ac- 
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cord with what appeared to them to 
be the general purposes of the Resolu- 
tion but were agreed that modifica- 
tions thereof were necessary to clarify 
it and to avoid the possibility of mis- 
understanding. The Chairman of this 
Committee had several conferences 
with Mr. Farmer, one of them con- 
suming a full day’s time. The final 
draft of the Resolution, as modified 
and revised by this Committee, was 
submitted to Mr. Farmer and was 
approved by him. 

As to the preparation and status 


of the Section Committee’s Report, 
as signed and submitted by him, 
Chairman Frederic M. Miller stated 


in a foot-note to the report: 

The foregoing Resolution and Re- 
port have been prepared by the Chair- 
man after consultation with Mr. Fyke 
Farmer. The action of the Committee 
in regard thereto has been by cor- 
respondence. As it was not possible 
for the Committee to hold a meeting 
to discuss and decide upon the spe- 
cific language of the resolution and 
the report, the foregoing is submitted 
as substantially agreed upon by the 
majority of the members of the Com- 
mittee and will form the basis for 
further discussion by the Committee 
at Atlantic City before being sub- 
mitted to the Section for its action at 
that time. 


Previous Actions Voted by 
The House of Delegates 


On September 12, 1944, on the rec- 
ommendation of its Special Commit- 


tee, created by a vote of the House 
on February 29, 1944, to report as to 
Proposals for the Organization of 
the Nations for Peace and Law, the 
House of Delegates voted in favor 
of “the continued consultation, as- 
sociation, agreement and coopera- 
tion of The United Nations”, (30 
A.B.A.J. 659), and voted further, a 
month before the making public of 
Oaks 
that the Association, 


the Dumbarton Proposals, 
“while opposing as unnecessary and 
unwise the creation of any manner 
of super-government or super-state, 
reiterates its earnest support of the 
earliest practicable establishment of 
a general internatfonal security or- 
ganization, based on the principles 
declared in these Resolutions”. 
The House further declared its 

considered opinion to be that 
“It is an exercise of sovereignty for 
a Nation to join with other Nations 
in setting up an international security 
organization”; 


and favored 


“the membership and responsible par- 
ticipation of the United States in such 
a general international organization”. 

On April 4-5, 1945, in the absence 


of a meeting of the House of Dele- 
gates, the Board of Governors, again 
on the recommendation of the Spe. 
cial Committee, adopted Resolutions 
to similar effect (31 A.B.A.J. 226) 
based on the Dumbarton Oaks Pro- 
posals with specified strengthening 
changes. 


On December 18, 1945, the 
House voted strongly in favor of 


“united American support for The 


United Nations” (32 A.B.A.J. 13) 


along with “active consideration” of 
amendments to 


“improve” the 


Charter; and declared that ‘The 


first objective should be to help 


make ‘The United Nations Organiza 


tion to work as effectively as it can.” 


The foregoing actions were taken by 


the House although a minority of 
three members in the Special Com- 
mittee dissented from the Report on 
the ground that they favored a dec- 
laration for a “world federation’’. 

On July 2 of this year, the House 
again voted, on the unanimous rec- 
ommendation of the Special Com- 
mittee, in favor of “united American 
support for The United Nations” 
and for the consideration of specified 
amendments of the Charter. (32 
A.B.A.J. 465). 

The Resolutions under con- 
sideration for submission by the 
Section will be recognized as differ- 
ing from, and going beyond, the 
heretofore 


actions voted by the 


House of Delegates. 


Text of the Report for 
“‘World Government" 


Ihe Report by the Section Com- 
mittee in support of its Resolutions 
is as follows: 

Surely, there can be no question 
but that an enduring peace must be 
based upon justice administered ac- 
cording to law. We feel that we need 
do no more than quote the very con- 
crete statement of Judge Manley O. 
Hudson in an article appearing in 
the September, 1945, issue of the 
AMERICAN BAR ASSOCIATION JouRNAL, 
at page 443, wherein he stated: 

What is our goal? Above all, 
peace. Not a peace imposed by 
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might, but a peace which rests upon 
the solid foundation of justice. And 
to lawyers at any rate that peace is 
possible only if justice can be ad- 
ministered according to law. An or- 
ganized world cannot exist with- 
out organized justice. 

The achievement of international 
justice, administered according to law, 
requires what Judge Robert N. Wil- 
kin terms a juridical order in his 
Three Pillars of Peace, distributed by 
the Council of World Affairs, to-wit: 

Juridical Order is the political 
arrangement by which the positive 
law is declared, amended, inter- 
preted and enforced. Many people 
think that the phrase applies mere- 
ly to courts and their work, but 
that is erroneous. The judiciary 1s 
only one of the departments of gov- 
ernment provided for by juridical 
order. It also calls for legislative 
and executive departments. A syno 
nym for the word juridical is law- 
ful. The phrase comprehends the 
implementation ol law for all pur- 
poses of government. Since Juridi 
cal Order embraces three depart- 
ments, legislative, executive and ju 
dicial, it is necessary to bear in 
mind the essential functions of each. 


Present Charter Should 
Lead to World Government 


The present Charter of the United 
Nations can and should be utilized, 
through proper revision thereof or 
amendments thereto, to provide the 
legislative, executive and judicial 
branches of an effective system of 
world government to provide inter- 
national justice, administered accord 
ing to law. The Charter provides tor 
six principal organs: the General As- 
sembly; the Security Council; the Eco- 
nomic and Social Council; the Trustee- 
ship Council; the International Court 
of Justice; the Secretariat. 

In utilizing these organs, the In 
ternational Court of Justice can and 
should be the corner stone for the ju 
diciary, the General Assembly for the 
legislative branch and the other o1 
gans for the executive branch, with 
the Economic and Social Council act- 
ing also in an advisory capacity to 
the legislative branch. Articles 108 
and 109 of the Charter specifically 
authorize a General Conference of the 
Members of the United Nations to re 
view the present ‘Charter and take 
any necessary steps to revise and 
amend it. 

The fact that every reference in 
the Charter itself is uniformly to “the 
present Charter” demonstrates that 
the Delegates at San Francisco con 
templated that such a General Con- 
ference would be called at some fu- 





ture date and that amendments or 
revisions of the present Charter would 
result therefrom. 


Present Frame-work for 
World Government 


Ihe present Charter now provides 
the framework for a world govern- 
ment and actually has created a world 
government. The International Court 
of Justice is specifically referred to in 
Article 92 as “the principal judicial 
organ of the United Nations.” ‘The 
United Nations Organization has a 
judicial branch. The House of Dele 
gates of the American Bar Association 
has specifically stated in the reso- 
lutions adopted by it on July 2, 1946, 
and on December 18, 1945, on the 
recommendation of Judge Ransom’s 
Special Committee, that the powers 
and jurisdiction of the Court should 
be strengthened. That is implicit in 
the Resolution proposed by this Com- 
mittee. The organs of the United Na- 
tions, other than the Court and the 
General Assembly, constitute the ex- 
ecutive branch. The Resolutions of 
the House of Delegates aforesaid pro- 
posed changes in the exercise of exec- 
utive powers. 

These and other necessary changes 
are implicit in the Resolution of this 
Committee. The principal defect in 
the organization of the United Na- 
tions under the present Charter is the 
absence of delegated legislative pow- 
ers to an organ thereof. At the present 
time international legislation can be 
effected only by the negotiation of 
treaties and conventions. The legisla- 
tive branch is not absent, but it is 
not as effective as it should be. 


A World Legislature Is Needed 


In the Resolutions of the House of 
Delegates, adopted as aforesaid on 
July 2, 1946, and December 18, 1945, 
it was also proposed that specific, 
clearly defined and limited legisla- 
tive powers be granted to the Gen- 
eral Assembly. This would provide 
an effective legislative branch for 
the United Nations. 

Accordingly the Resolution now 
proposed by this Committee is defi- 
nitely consistent with action hereto- 
fore taken on behalf of the American 
Bar Association and is intended, pri- 
marily, to bring into clearer focus the 
position already assumed by the Amer- 
ican Bar Association in respect to the 
international organization of the Na- 
tions of the world. 

Ihe legislative powers specified by 
the Resolution of this Committee are 
substantially those specified by the 
aforesaid resolutions of the House of 
Delegates. 





Weighted Representation 
and Individual Voting 
Article 9 of the present Charter 
provides that the General Assembly 
shall consist of all of the Members 
of the United Nations and Article 18 
provides that each member of the 
General Assembly shall have one vote. 
Delegation of legislative power to the 
General Assembly is not feasible with- 
out provision for weighted represen- 
tation therein. 

In the Resolutions, adopted by the 
House of Delegates as aforesaid on 
July 2, 1946, and December 18, 1945, 
it was proposed that the present 
Charter be amended to introduce the 
principle of weighted representation 
in the General Assembly. While some 
advocates suggested that this would 
be a relatively simple proposition, this 
Committee feels that it would be very 
complicated when applied to a world 
legislative body. In the Constitution 
of the United States, the problem was 
solved by creating a bicameral Con- 
gress with weighted representation in 
one body and equal representation in 
the other. The Resolution proposed 
by this Committee suggests that such 
a solution be considered for the 
United Nations. 

rhe introduction of weighted rep- 
resentation into the legislative body 
necessarily implies that the voting 
therein be by individual members 
rather than by nations. 


World Government 
The Hope for Peace 
Obviously, the powers delegated to 
any organ of the international organi- 
zation should be specific, limited and 
clearly defined. The present Charter 
is so drawn. To give effect to such 
limitations the judiciary should have 
the power to construe the Charter as 
well as the legislation and to deter- 
mine whether any organ has exceeded 
the powers granted it by the Charter. 
The Resolution proposed by this 
Committee does no more than set 
forth broad general principles on 
which to make the present Charter 
of the United Nations effective so 
that future international disputes may 
be determined by justice adminis- 
tered according to law, rather than 
through resort to the unthinkable dev- 
astation of war in an atomic age. 
Ihis presents the only real hope 
for an enduring peace, for the salva- 
tion of civilization as we know it. 
Essentially, all of said principles have 
been heretofore afirmed by Resolu- 
tions of the House of Delegates. The 
Resolution of this Committee, how- 
ever, does bring the positions hereto- 
fore taken into clearer focus. By so 
doing it renders a real service. 
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“World Government’ No Answer 


to Amerwas Desire jor Peace 


This article is intended to provoke 
discussion and consideration of the 
position and program of the “world 
government now” advocates. Is the 
formation of a “world government” 
or super-state an answer to the desire 
of America and the world for peace, 
justice and law? 

The American Bar Association, 
through the House of Delegates, 
declared on September 12, 1944, 
“that the American Bar Association, 
while opposing as unnecessary and 
unwise the creation of any manner 
of super-government or super-state, 
reiterates its earnest support of the 
earliest practicable establishment of 
a general international security or- 
ganization, based on the principles 
declared in these Resolutions” (30 
A.B.A.J. 545). The basic principle, 
as I understand it, was organized 
Cooperation of the Nations. The 
House of Delegates has not with- 
drawn or changed its declaration 
against a ‘“super-government or 
super-state”. 

On December 18, 1945, the 
House of Delegates declared “that 
the American Bar Association is of 
the opinion that the interests of 
world peace and the rule of law will 
be best served by united American 
support for the United Nations Or- 
ganization and its full functioning 
at the earliest possible time, along 





Editor’s Note: Frank E. Holman is a 
member of the House of tes, and 
was recently the President of the Washing- 
ton State Bar Association. He has been, 
from its creation in 1944, a member of the 
American Bar Association's Committee on 
Proposals for the nization of the Na- 
tions for Peace and w. The Committee 
has not made a recommendation to the 
House of Delegates, in 1945 or 1946, as 
to the proposals for “world government 
now”. 
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with active consideration of such um- 
provements in the Charter as are 
shown to be needed because of the 
many momentous events since the 
adjournment of the San Francisco 
Conference. The first objective 
should be to help make the United 
Nations Organization work as ef- 
fectively as it can” (32 A.B.A.J. 
203). This action was voted al- 
though a minority of the Associa- 
tion’s Committee dissented because 
they urged a “world federation”. 

As recently as July 2, the House 
of Delegates voted, with substantial 
unanimity, “that the American Bar 
Association is of the opinion that 
the course of events has given added 
importance and urgency to its pre- 
vious recommendation for united 
and active American support for the 
United Nations as the available 
means by which adequate organiza- 
tion for peace, justice and law can 
best be sought, through the further 
growth of international understand- 
ing and cooperation among Nations 
and the development of an accord 
as to such amendments of the 
Charter as experience shows to be 
needed” (32 A.B.A.J. 468). The 
Chairman of the House ruled out of 
order (32 A.B.A.J. 485) a motion 
which would have interpreted this 
declaration to be “without preju- 
dice” to a resolution for “world gov- 
ernment now”, to be acted on by the 
House at the Annual Meeting in 
October. 

Because a proposal to favor a 
“super-government or super-state” 
and to lend the Association's prestige 
and support to the “world gov- 
ernment” propaganda will be placed 
before the House of Delegates for 
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debate and action this month, | 
suggest that all members of the Asso. 
ciation should think about it, make 
up their minds about it, and let their 
members of the House of Delegates 
know how they feel about it. This 
article is meant as my contribution 
to the discussion of the merits of 
this great issue. 


Reality Is Needed in 
Our Thinking About Peace 
When war is being waged, and for 
the immediate years following when 
its sacrifices and dislocations are felt 
in every home and at every fireside, 
the peace-loving peoples of the world 
naturally consider and earnestly ex- 
plore the possibilities of finding a 
formula for the elimination of war. 
During the war and up to the time 
of the San Francisco Conference, 
there were more than one hundred 
public or semi-public agencies or 
groups in the United States engaged 
actively in sponsoring one formula 
or another for the prevention of 
war and the substitution of the rule 
of law. If war is a grim reality, the 
attainment of anything like an en- 
during peace with justice requires 
reality in our thinking, the avoid- 
ance of false assumptions regarding 
the causes of war, and particularly 
a careful scrutiny of short-cut 
analogies and slogans. 


Americans Prone to 

Seek Easy Formulae 
One of the realities in considering 
the problem of peace is to recognize 
that Americans often approach in- 
ternational problems by assump- 
tions, analogies and slogans which 
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io not fit the facts of international 
reality and experience. In countries 
vhich were more directly affected 
by the grim reality of battle, there 
s usually less theorizing and less 
iendency to deal with the problem 
1y easy formulae. In the United 
States, many persons, including 
nany lawyers, are now proposing to 
olve the problem of peace by the 
logan “One World or None” and 
1y drawing an analogy between the 
ganization of the original Ameri- 
an Colonies into a Federal republic 
ind the organization of the Nations 
of the world into a Federal state. 

Americans generally—neither by 
ducation nor by travel—know very 
nuch about the rest of the world. 
hey are as a whole unfamiliar with 
the National backgrounds and 
characteristics and rivalries which 
exist in other parts of the world. 
Hence they are easily persuaded to 
answer grave international prob- 
lems by relying upon slogans and 
analogies. We claim to be a very 
practical people, and in our domestic 
business affairs this is more or less 
a correct characterization; but our 
approach to international problems 
is often based upon fallacies and 
propaganda as to the causes of war 
and as to the realities of preserving 
he peace and establishing justice, 
fair play and security among the 
Nations large and small. 


Americans Accepted 
False Assertions 


For example: The current view of 
many Americans is that World 
War I was caused because Germany 
lacked access to world markets, 
lacked lebensraum for her people, 
and hence that her legitimate ex- 
pansion was artificially restricted 
to a point where it was necessary 
that she break the barriers of her 
encirclement. The Kaiser and his 
apologists created the bogey of 
economic oppression to convince 
the Germans themselves, and world 
opinion at large, that a war whose 
underlying purpose was to achieve 
world domination was in fact only 
for the purpose of achieving for Ger- 
many a decent economic status in 


the family of Nations. If the facts 
are examined as to Germany’s 
economic position in the world as 
it stood in 1914, it will be easily 
established that such slogans as— 
“Germany lacked lebensraum” and 
“Germany lacked access to world 
markets” were untrue. 

As to lebensraum, the following 
per square mile population figures 
are significant (Statesmen’s Year 
Book): Germany, 382 per square 
mile; Belgium, 670 per square mile; 
Holland, 686 per square mile; Eng- 
land and Wales, 686 per square mile. 


Germany's Trade Expanded 
Greatly Before World War | 
From the time of 
France in 1870 and through to 1914, 
the Germans were free to organize 
their internal economy, and did or- 
ganize their internal economy very 
effectively. During the same period 
and particularly during the period 
from 1900 to 1914, the Germans 
were not prevented, by England, 
France or any other country, from 
expanding their world trade and 
commerce. Their total world com- 
merce by 1914 exceeded that of 
France and also that of the United 
States, and was increasing more 
rapidly than that of England. 
German trade penetration in 
South America and the volume of 
export business conducted as a re- 
sult thereof by 1914 exceeded that 
of France, and during the five-year 
period from 1909 to 1914, in Argen- 
tina, Brazil and Chile, increased pro- 
portionately more than that of Eng- 
land or that of the United States. 
German commerce with the United 
States in 1914 exceeded that of 
France and for the five years pre- 
ceding 1914 increased proportion- 
ately more than England’s trade 
with us. In spite of the fact that Ger- 
many had few political possessions 
of consequence in the Orient, Ger- 
man export trade with China during 
this period more than doubled and 
her export trade in the Dutch East 
Indies nearly tripled. Germany's ex- 
port trade with British South Africa 
nearly doubled, and with Canada 
more than doubled, during this 
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period. Germany's total foreign 
trade, during this five-year period im- 
mediately preceding World War I, 
increased ninety per cent, while 
that of England during the same 
period increased only sixty per cent 
and that of France only thirty-two 
per cent. 

From the economic or business 
point of view, it was sheer falsehood 
-but a kind of falsehood which 
Americans believed—to say 
that Germany's economic position 
in 1914 forced that country to start 
a war. The fallacy that both World 
Wars were caused by economic dis- 
tress or inequalities has so_per- 
meated the American mind _ that 
many think world peace is attainable 
only by a leveling out of the world’s 
economic inequalities and that the 
surest way to do this is to have a 
“world government” which can en- 
force a planned economy everywhere. 


many 


Germany's War Ambitions 

Not Due to Distress 

But, on the basis of the world trade 
figures, if instead of instigating war 
in 1914 Germany had gone forward 
peacefully for another fifteen years 
with the active and efficient expan- 
sion of her world trade and her in- 
ternal economy, she would have 
become the first Nation of the world 
in shipping, trade, commerce, bank- 
ing and finance. But the Prussians 
of the Kaiser's coterie believed in 
destiny, power and glory. It was a 
state of mind with them, not a mat- 
ter of economics. They had no abid- 
ing desire or will for peace—instead 
they yearned for Weltmacht, for 
world political power and domina- 
tion. This is fully established by the 
Kaiser’s own words when, in address- 
ing his troops in 1914, he said: 
Remember that you are the chosen 
people! The spirit of the Lord has 
descended upon me because I am 
Emperor of the Germans! I am the 
instrument of the Most High. I am 
His sword, His representative. Woe 
and death to all those who resist my 
will! Woe and death to those who 
do not believe in my mission! Woe 
and death to the cowards! May 
all the enemies of the German people 


perish! God demands their destruc- 
tion, God, who through my mouth, 


October, 1946 « Pol. 32 643 








commands you to execute His will. 
When it came to World War II, 
we were told by many of our own 
leaders that the economic oppression 
of Germany caused by the Versailles 
Treaty accounted for and in some 
sense excused Germany’s resort again 
to war, under Hitler. Again the 
American mind dealt in false as- 
sumptions. What were the facts? It 
is one thing to read the Versailles 
Treaty, many provisions of which 
were harsh, and another to examine 
to what extent these provisions were 
actually enforced. 


America Over-generous and 
Foolish After World War | 
First, our sympathies were unduly 
aroused immediately following 
World War I. We were told in 1919 
that, due to the harsh provisions 
of the Treaty of Versailles, the Ger- 
mans were hungry and _ suffering 
great distress, little children were 
without milk, and Germany was 
faced with a generation of anemic, 
undernourished people. The fact is 
that it was these anemic and under- 
nourished children, babies in 1919 
and 1920, who became the stalwarts 
of Hitler’s finest fighting forces and 
withstood as well or better than 
other nationals the winters of Rus- 
sia and the desert heat of North 
Africa. 

Internationally we have been an 
over-generous people and hence a 
foolish people—foolish because we 
believe we can solve the world’s 
political problems by a generosity 
of spirit and generosity of pocket- 
book. In our generosity of spirit we 
proceeded to believe, and did be- 
lieve, that the provisions of the Ver- 
sailles Treaty were too harsh and op- 
pressive and ought not to be en- 
forced and that if the Germans were 
relieved of the requirements of this 
treaty they would then pursue a 
peaceful course of internal rehabili- 
tation and world cooperation. 


America ‘‘Rehabilitated"’ 

Germany for World War Il 

So out of our generosity of pocket- 
book we developed the Dawes Plan 
and the Young Plan and other plans 
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of economic and financial relief for 
Germany. We poured more money 
into Germany than Germany was 
paying France in reparations. We 
did this for Germany’s economic 
rehabilitation, and ostensibly it was 
used for this purpose; but the eco- 
nomic rehabilitation took the form 
of building factories, roads, bridges, 
food warehouses, housing projects, 
ships—all of which were an integral 
part of preparation for total war and 
all of which the Germans used as 
basic instrumentalities of total war. 
As pointed out at the time by Frank 
Simonds and others, the American 
investors paid the German war in- 
demnities. 

There were, of course, economic 
distress and unemployment in Ger- 
many following World War I, but 
not as much economic distress or 
unemployment during 1931, 1932 
and 1933 as there were in both 
Britain and the United States. In 
1932 Germany’s recovery was such 
that she stood at the head of the 
world’s exporting countries, and by 
1938 and 1939 there was neither 
unemployment nor economic dis- 
tress in Germany. If World War II 
had come in the early thirties instead 
of the fall of 1939, there would have 
been a better case for the theory 
that the second World War was 
caused by Germany’s economic and 
social distress resulting from the 
harsh provisions of the Versailles 
Treaty. 


America Has Poured Out Billions 
Without Assuring Peace 


Though our generosity of spirit and 
o: pocketbook following World War 
I brought us nothing and achieved 
nothing toward the establishment of 
an enduring peace, we have been 
pursuing a similar program follow- 
ing World War II. The United 
States wanting nothing out of the 
war, as usual, received nothing ex- 
cept a chance to be a good brother 
to everybody and to have, through 
Lend-Lease, UNRRA and _ other 
agencies, the opportunity to advance 
moneys to succor the world. Our 
financial succor has been operating 





through direct loans, through loans 
through the New World Bank set 
up at the Bretton Woods Confer- 
ence, through loans through the Ex- 
port-Import Bank and through out- 
right grants by UNRRA, Famine 
Relief and a variety of other agencies. 
The United States puts up the 
money but has little or no control. 

For example: The two measures 
of control which the United States 
wanted at the Bretton Woods Con- 
ference were that the United States, 
because it was putting up most of 
the money for the World Bank, 
should have a representative share 
of the directors and the headquar- 
ters of the Bank in Washington. 
Neither of these ideas appealed to 
the European countries nor to the 
South American representatives, and 
were voted down. 

In one form or another, we have 
expended billions abroad all in the 
interest of putting the world sup- 
posedly back on the road to peace, 
but we have received no commit- 
ment from any nation that when it 
is rehabilitated economically it will 
direct its energies toward peace, 
justice and law. Why haven’t we 
used our great bargaining power 
financially to achieve world peace 
instead of merely theorizing about 
peace? We have not done this, be- 
cause we were fooled by false as- 
sumptions and we are not realists. 


International Organization 

Before Settlement of the Peace 

In order to avoid the mistakes of 
the Versailles Treaty and the weak- 
nesses of the League of Nations, it 
was determined that an internation- 
al organization should be set up to 
preserve the peace, and to do this be- 
fore the peace treaties were drafted. 
It was thought that this would avoid 
confusing and complicating the de- 
velopment of a world organization 
for peace and security with the mo- 
tives and rivalries engendered by the 
War and the settlements to be en- 
forced by the victors. So by and 
through the Dumbarton Oaks Con- 
ference, the thinking and attention 
of the world were directed to the 
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problems of maintaining peace and 


establishing an international organi- 
zation to enforce it, even before the 
war was finished and long before 
any effort was made toward agreeing 
on the peace treaties. 

At San Francisco, with the war 
still unfinished, accredited represen- 
tatives of the Nations undertook the 
task of adopting a program and 
structure for world peace which all 
upon. After 
earnest deliberation, they produced 
the Charter of The United Nations. 
Chis Charter was acclaimed by all 


Nations could agree 


as the world’s greatest, most hopeful 
and, at the same time, the most real- 
istic, approach to the attainment of 
world peace and the ascendancy of 
justice under law. 


Hopeful Adoption 
of the Charter 


Under date of June 26, 1945, the 
Chairman of the United States dele- 
gation (Mr. Stettinius), in a letter 
to The President stated: 

Not only the peoples of the United 
Nations but the more than sixty 
million men and women enlisted 
still in the armed forces of those 
nations regarded the Conference (San 
Francisco) , and had a right to regard 
it, as a meeting of their representa- 
tives engaged upon a labor of im- 
mediate importance and concern to 
them. 

Speaking of the Charter itself, he 
said: 
It would be a charter which would 
combine with a declaration of united 
purpose to preserve the peace, a real- 
istic and suitable machinery to give 
that purpose practical effect. 
Naturally the Charter did not 
satisfy the views of all the various 
“peace groups” in the United States. 
Some thought the Charter went too 
far in the direction of involving the 
United States in foreign 
ments and entanglements. Others 
thought it failed to go far enough. 
Generally, however, the Charter was 
most 


commit- 


received with acclaim, and 
people felt that if it were given a 
chance, it would develop into an 
instrumentality for preventing ag- 
gressive wars. Among those who 
thought that the Charter did not 
go far enough in setting up a strong 


international authority were the 


“world government now” advocates, 
whose numbers and fervor were 
greatly increased by Mr. Emery 
Reves’ best seller The Anatomy of 
Peace. In other words—although the 
Charter was the result of the careful 
and earnest deliberations of men 
and women of many Nations and 
was supported and acclaimed by our 
own representatives, and the new 
Organization had hardly gotten un- 
derway, an earnest author writes a 
vigorous book, and many Americans 
proceed to accept this instead of the 
Charter as their bible for peace. 


An Agitation Based 

on a Slogan 

Upon what do the “world govern- 
ment now” their 
position? Largely upon a slogan and 
an analogy. Within the orbit of the 
slogan and the analogy their argu- 


advocates base 


ments revolve. None of their argu- 
ments really progresses beyond that 
circle. Within the circle and having 
accepted the verity of the slogan 
and the analogy, their arguments 
appear, as in all such situations, to 
be logical and unanswerable. Hence 
many converts are gained, and the 
whole agitation becomes National 
in scope. It has eventuated into 
something of a 
which 
others 


Nationwide cult 
judges and 
with evident 
enthusiasm. To prove this, one only 
has to read the issues of their pub- 
lication: World Government News. 
The slogan 


some lawvers, 


have joined 


which the 
“world government now” advocates 


upon 


predicate their thinking is: “One 
World — or None”. This combines 
Mr. Wilkie’s slogan of “One World” 
with the spirit of fear engendered 
by contemplating the 
power of the atomic bomb. In other 
words, the matter is put to us direct- 
ly upon the proposition that unless 
we are willing to accept “world gov- 
ernment 


destructive 


now” and organize the 
world and the nations and peoples 
thereof into a political super-state, 
we must content ourselves with hav- 
ing the world destroyed and hence 
no world. 

The analogy which completes the 


argument is that whereas the thir- 


“World Government’ No Answer 


teen original colonies by forming a 
federation eliminated among them- 
selves the chance of war and for 157 
years have continued as a single gov- 
ernment, it only becomes necessary 
for the Nations of the world to have 
this fact brought to their attention 
and they will organize a world fed- 
eral government. It is implied that 
this would require an effort differing 
not in kind but only in degree from 
that involved in the federation of 
the thirteen original States of the 
American Union. These two _per- 
suasive instrumentalities of slogan 
and analogy are gaining converts 
without any real examination of the 
realities. 

What are the realities? It would 
take volumes of historical and geo- 
graphical data! to review the reali- 
ties, but a few of the background 
facts may be referred to. First of all 
as to the analogy of the United 
States. The original thirteen colo- 
nies, while differing in some respects, 
at least had a common language for 
the discussion and transaction of 
public affairs. Some Dutch, German 
and French was spoken in certain 
localities, but they were more or less 
family languages. In business and in 
public affairs and in political dis- 
cussions, there was a common 
language. The institutions in each 
colony, political and legal, the con- 
cepts of the people with respect to 
these institutions, all had the same 
background of English-American 
Law and political tradition. 


Insuperable Obstacles to 

World Government by Force 

Take out a map of the world, spread 
it on a desk and look it over. It will 
be apparent that the attempted 
analogy between the thirteen origi- 
nal American colonies being formed 
into a political entity as a republic on 
a part of one continent, and the 
(Continued on page 718) 





1. For historical refutation and docu- 
mentation, see “Hope or Despair as to the 
UNO: The Analogies from American 
History”, by Reginald Heber Smith (32 
A.B.A.J. 63); also the statement by Mr. 
Smith and William L. Ransom (32 A.B. 
A.J. 270) and Walter P. Armstrong’s re- 
view of Professor Ranney’s monograph 
(32 A.B.A.J. 227). 
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The writer of this article rep- 
resented The Attorney General 
of the United States before the 
Committees on the Judiciary 


of the Senate and House of 
Representatives in connection | 
with the bills which, with the 
approval of The President on 
June 1/1, Ad- |} 
ministrative Procedure Act. 


became _ the 
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The new federal Administrative 
Procedure Act is a statute of many 
facets. In the September JOURNAI 
(32 A.B.A.J. 550) Congressman 
John W. Gwynne wrote of two 
fundamental distinctions to be 
grasped by anyone desiring to un- 
derstand it. First was the difference 
between rule making and adjudica- 


tion—that is, between the “legisla-. 


tive” and “judicial” functions of ad- 
ministrative agencies. The second 
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‘Informal’ Disposttions Under The 


Admunstrative Procedure Act 


was the difference between “formal” 
‘informal” procedures. This 
article expands on the matter of in- 


and 


formal procedures. 

Where agencies 
are required by law to act after a 
hearing or upon opportunity there- 
for, the proceedings are usually 
called “formal”. Where they dis- 
pose of cases without such hearings, 
as a matter of convenient expression 
the procedure has been called “in- 
formal”. There are, however, some 
additional considerations. 
particular deserve discussion. They 
are (1) consent dispositions and 
(2) dispositons where statutes do not 
provide for a hearing. 


administrative 


Two in 


CONSENT DISPOSITIONS 


There may be an informal (or non- 
hearing) disposition of a case in the 
field of administrative adjudication 
even though statutes require a hear- 
ing. Thus Section 5(b) of the Ad- 
ministrative Procedure Act, which 
section is applicable only to certain 
cases of adjudication in which stat- 
utes already require a hearing, pro- 
vides that 
The agency shall afford all in- 
terested parties opportunity for (1) 
the submission and consideration of 
facts, arguments, offers of settlement, 
or proposals of adjustment where 
time, the nature of the proceeding. 
and the public interest permit, and 
(2) to the extent that the parties are 
unable so to determine any con- 
troversy by consent, hearing, and deci- 
sion upon notice and in conformity 
with Sections 7 and 8}. 

Thereby, in the covered cases, 
parties are given a statutory right to 
an opportunity for an informal dis- 
position of the case even though they 
may be entitled to a hearing. Of 


by Ashley Sellers 
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this provision the Report of the 
Senate Judiciary Committee states: 
The preliminary  settlement-by- 
consent provision of this subsection is 
of the greatest importance. Such ad- 
justments may go to the whole or any 
part of any case. (Report No. 752, 
79th Congress, (page 17.) 

Still another provision, Section 
6 (a), would achieve the same result 
but, in view of the express provision 
of Section 5 (b), is important only so 
far as (1) it adds a statutory right to 
counsel (2) is applicable more broad- 
ly “in any proceeding (interlocutory, 
summary, or otherwise) or in con- 
nection with any agency function”, 
(3) requires that agencies proceed to 
make such informal dispositions 
promptly, and (4) requires that “due 
regard shall be had for the con- 
venience and necessity of the parties 
or their representatives.”’ Section 6 (a) 
will, however, be seen to be im- 
portant in connection with another 
type of informal dispositon discussed 
below. 

Before leaving the subject of in- 
formal settlement procedures, it 
should be noted that their applica- 
tion to rule making—as distinguished 
from adjudication—presents a differ- 
ent problem. Section 4, which deals 
with rule making, provides in sub- 
section (b) merely that 

Where rules are required by sta- 
tute to be made on the record after 
opportunity for an agency hearing. 
the requirements of Sections 7 and 8 
shall apply. 

The omission of the statement of a 
right to prehearing settlement pro- 





1. It is to be noted that the comma after 
the word “hearing” is a printer's error or 
insertion, as appears m the other 
legislative documents, but does not in any 
event alter the sense of the provision. 
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cedure is in part a recognition of the 


essential distinction between rule 
making and adjudication, and in 
part it is due to the different struc- 
iure of Section 4 as compared with 
Section 5 (which is further discussed 
below). So far as this particular type 
4 informal procedure has a proper 
lace in rule making, therefore, the 
ight thereto is supplied by Section 
O (a). 
DISPOSITIONS WHERE STATUTES 
DO NOT PROVIDE A HEARING 
\While consent or pre-hearing dis- 


positions ordinarily take — place 
through what may be called informal 
procedure, the latter term is more 
properly applied in cases in which 
statutes do not require a hearing at 
all.2 In those instances agencies must 
invent: some mode of proceeding. 
They may even hold hearings, as in 
the typical case of many immigra 
tion proceedings, but such hearings 
are not “statutory hearings” and 
would not be subject to Sections 5, 
7, or 8 of the Administrative Pro- 
cedure Act. Another example is the 
‘conference” — procedure of the 
Bureau’ of Internal Revenue in tax 


inatters. 


Informal Rule Making 
Ihe Act makes the situation fairly 
lear in Section 4 with respect to rule 
making because the principal por- 
tion of that section relates to cases 
where statutes do not provide that 
the agency shall act upon a hearing. 
Where statutes do so provide, Sec- 
tion 4—as quoted above — merely 
states that Sections 7 and 8 relating 
to hearings and decisions — shall 
apply.) Thus Section 4 provides for 
publication of notice in subsection 
(a) and procedures short of hearing 








2. The term “informal procedure” is also 
appropriate in the relatively rare instances 
in which statutes require the agency to hold 
a form of “hearing” before taking action, 
but clearly indicate that the “hearing” is to 
be informal. The following statutory provi 
sions are illustrative: Act of June 25, 1938, 
c. 675, Sec. 305, 52 Stat. 1045, 21 U.S.C. A. 
335—see United States v. Morgan, et al., 220 
U. S. 274, 281 (1911); Act of August 9, 1939, 
c. 615, Sec. 408, 53 Stat. 1286, 7 U.S.C.A. 
1598. Cf the procedure required of the Com- 
modity Exchange Commission in connection 
with the fixing of limits on trading in fu- 
tures on commodity exchanges, Act of Sep- 
tember 21, 1922, c. 369, Sec. 4a, 42 Stat. 998, 
as amended, 7 U.S.C. A. 6a (1). 


in subsection (b). 

{t may also be noted that the ef- 
fective date of rules is to be deferred 
in accordance with subsection (c) 
of Section 4, which is thus de- 
signed in part to afford parties an 
opportunity to secure the correction 
of errors through informal represen- 
tations before rules become effective 
(see the statement in the Senate 
Judiciary Committee print of June 
1945 with reference to this subsec- 
tion). Similarly the right of petition 
accorded by subsection (d) is de- 


signed to aflord interested persons 





ASHLEY SELLERS 


an Opportunity to invoke rule mak- 
ing proceedings of an informal (or 
formal) character. 

Ihe essential point here to be 
made, however, is that Section 4 
potentially covers rule making pro- 
ceedings whether or not statutes 
provide for hearings. Even then, as 
indicated above, Section 6 for exam- 
ple may supply additional rights. 


Informal Adjudication 
The statute takes quite a different 
form so far as adjudication is con- 
cerned. In the first place, although 
Section 5 is entitled “Adjudication” 
it applies only to adjudications 


which other statutes empower or 
require agencies to make “after op- 
portunity for an agency hearing”. 
It thus does not purport to cover 
informal (or non-hearing) adjudica- 


nforma iwspositions 





tions. As a result it may appear, 
superficially, that the statute makes 
no provision for administrative pro- 
cedure in adjudications not re- 
quired by statute to be made on, or 
agency 
hearing. On the contrary, however, 


after opportunity for, an 


the statute in effect—although per- 
haps not in appearance or form— 
provides fundamentally for intormal 
adjudication procedures. 

Unlike rule making, as a mattet 
of fundamental law adjudication re- 
quires notice to the parties affected 
before administrative action may 
become final and binding without 
recourse. Sections 6, 9, and 10 of the 
\ct take over from that point. Thus 
Section 6(a) provides a_ statutory 
right to appearance and counsel, to 
present or seek an adjustment of any 
request or “controversy”, to a speedy 
determination thereof, and to have 
in such procedures the “convenience 
and necessity of the parties or thei 
representatives” consulted. 

If an application is granted or il 
charges are settled to the satisfaction 
of the party, then of course no fur- 
ther procedure is necessary. Other- 
wise, Section 6(d) provides fon 
prompt notice by the agency of any 
“denial in whole or part of any 
written application, petition, or 
other request of any interested per- 
son” which must be “accompanied 
by a simple statement of procedural 
or other grounds”. Such a statement 
of grounds must “in any case be 
sufficient to apprise the party of the 
basis of the denial’ (Senate Com- 
mittee Report, page 20). As a result, 
if the agency is acting upon a legally 
insufficient or immaterial ground, 
the party may have a more ready re- 
course to judicial review pursuant 
to Section 10. 

In this same connection Section 
9(a) is also important. It provides 
that 

No sanction shall be imposed or 
substantive rule or order issued ex- 
cept within jurisdiction delegated to 
the agency and as authorized by law. 

Ihis provision is authoritatively 
said to embrace “both substantive 
requirements of 
Report, 


and procedural 
law” (House Committee 
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page 40). It should also be noted 
that Section 9(b) supplies supple- 
mentary procedure and rights in in- 
formal (and also ii: formal) licensing 
(see the definition in Section 2 (e) 
and the Report of the House Com- 
mittee, page 41). 

Section 10 (e) (5) indicates that 
formal administrative adjudication— 
that is, adjudications made upon a 
statutory hearing—are to be reviewed 
upon the record thereof in the usual 
case. But Section 10 (e) (6) supplies 
the corollary by directing the review- 
ing court to set aside agency action 
found to be “unwarranted by the 
facts to the extent that the facts are 
subject to trial de novo by the review- 
ing court” which, as the House Com- 
mittee Report explains (page 28), 
would “require the judicial determi- 
nation of facts in connection with... 
any... agency action to the extent 
that the facts were relevant to any 
pertinent issues of law presented”. In 
other words, as stated by the sub-com- 
mittee chairman during the discus- 
sion on the floor of the House of Rep- 
resentatives (32 A.B.A.J. 377 and the 
Congressional Record, May 24, 1946, 
page 5760): 

Where there is no statutory ad- 
ministrative hearing to which review 
is confined, the facts pertinent to any 
relevant question of law must of 


course be tried and determined de 
novo by the reviewing court. 


It is thus made quite clear that, in 
informal adjudications (in which 
there is no statutory hearing), the 
relevant facts may be tried out on 
judicial review in case of controversy. 

It may be noted, in coycluding 
this phase of the matter, that Section 
10 may operate in somewhat similar 
fashion respecting informal (or for- 
mal) rule making. But in the lat- 
ter kind of action Section 4, as set 
forth above, expressly supplies in- 
formal procedure. In adjudications 
the implications of Section 10 
with reference to informal proceed- 
ings are of perhaps greater con- 
sequence. 


CONCLUSIONS 


With reference to informal proceed- 
ings other than the consent disposi- 
tions first discussed in this article, 
the situation may be summarized 
as follows: In rule making the greater 
portion of Section 4 expressly sup- 
plies an informal method of proceed- 
ing, with incidental aid from Sections 
6, 9, and 10. In adjudications, the 
only provisions for informal proce- 
dures are not express but exist in the 
generally applicable clauses of Sec- 
tions 6(a) and 6(d) supplemented 
materially by the application or im- 
plications of Sections 9 and 10. 


Why is virtually an entire sec- 


tion of the statute given to informal 
rule making, while no section or 
subsection expressly applies to in- 
reason 
would appear to be, simply, that a 


formal adjudication? The 
statutory right and form of informal 
rule making procedure had to be 
largely invented and hence was 
given a section of its own. Informal 
adjudications, on the other hand, 
have long been an established (al- 
though perhaps complex, fragmen- 
tary, and sometimes uncertain) 
phase of administrative law as ap- 
plied by the federal courts so that 
it was more convenient to follow the 
general structure of the existing law 
in that respect with no more than 
the addition of such amplifying and 
clarifying provisions as are to be 
found in Sections 6(a), 6(d), and 
10 (e) (6). As drawn, these sections 
have the additional virtue of being 
applicable in both rule making and 
adjudication and to both informal 
and formal procedures therein. In- 
formal adjudication might have been 
treated separately, but it has been 
adequately handled in the Act in 
that manner. It is well worth ‘careful 
study by both practitioners and ad- 
ministrators. 

Nore: This is the first of two articles 
by Mr. Sellers. The second will ap- 
pear in an early issue. 








Our readers have doubtless noted, and have shared our regret, that 
the texture and weight of the paper on which the JourRNAL its lately 
printed are inferior to that of the paper we had used for many years. 
The present deficiencies in paper supply are in quality as well as 
quantity. Ours is a common experience nowadays, among the pub- 
lishers of periodicals. As conditions have worsened, we have been 
glad to get the paper for issuance at all, even with our number of 
pages again curtailed. 
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Branpels: A FREE MAN’S 
LIFE. By Alpheus Thomas Mason. 

Charles Warren has written an 
admirable study of the Supreme 
Court in United States history.? 
His essay is not, however, and does 
not purport to be, a comprehensive 
history of the Court. Such 
a work still offers a major 
challenge to American 
scholarship. The task 
would be greatly simplified 
if there were available an 
iuthoritative biography of 
each of the influential 
justices who has served on 
the Court. There are in 
the Court’s library fifty- 
seven volumes dealing with 
the lives of twenty-six of the 
eighty-five Associate Justices 
and Chief Justices.? Mr. Jus- 
tice Frankfurter has written 
that most of these are onlk 
“mortuary estimates”, and 
has ventured the opinion 
that of them only Beve- 
ridge’s Life of John 


Marshall is ‘‘adequate’’.® 


Since this depreciation was 
published—fifteen years ago 
—some additional biogra- 
phies have appeared, of a 
quality that raises the 
general level of mediocrity. 


Editor’s Note: This sketch consists prin- 
cipally of a review of the outstanding 
biography published on September 23 
(New York: The Viking Press. $5.00. Pages 
713), written by Professor Alpheus Thomas 
Mason, of Princeton University. Mr. Arm- 
strong has, however, obtained and taken 
into account other material, as is indicated 
by his text and footnotes. The Brandeis 
portrait above was presented to the Court 
in June, 1946, by Hadassah and hangs in 
the Lawyers’ Lounge of the Supreme Court 
Building. 


Lous D. Brandes: 


Lawyer and Junst 


Next in merit to Beveridge’s Mar- 
shall, 1 am inclined to place Professor 
Mason’s penetrating portrayal of Jus- 
tice Brandeis. To call it “adequate” 
is to use the emphasis of understate- 
ment. Unless new facts transpire it 
is not likely that the future historian 





will have to look further, when he 


comes to fit the contribution of this 
particular Justice into the mosaic 
produced by the Court. 

Professor Mason, undeterred by 
the lifted eyebrows of some of his 





1. The Supreme Court in United States 
History, by Charles Warren (1922). 
2. I am indebted to Miss Helen Newman, 


Associate Supreme Court Librarian, for a 
complete bibliography. 


by Walter P. Armstrong 


OF THE BOARD OF EDITORS 


colleagues at Princeton, has studied 
Brandeis for fifteen years. During 
that period he wrote two earlier vol- 
umes dealing with his biographee* 
before he began work on the present 
biography in 1940. None of this time 
has been wasted, nor has Professor 
Mason failed to take full 
advantage of the access to 
the Brandeis papers which 
was accorded him. 


Brandeis as a Lawyer 
Is Emphasized 


Much more went into the 
result, however, than in- 
defatigable labor on source 
When I first 
book and 


material. 
leafed the 
learned that only about 
one-sixth was devoted to 
Brandeis’ career on the 
bench, I had an antici- 
patory feeling of disap- 
pointment, because it was 
and is the judge in whom 
I am primarily interested. 
It seemed a dreary prospect 
to witness the stirring of the 
dust of the dead contro- 
versies in which Brandeis 
participated as ‘People’s 
Attorney”. However, by the 
time I came to the day 
when Brandeis took the 
oath of office I already had the key 
to his mental processes as a judge 
and, if I had not already known, 
could have inferred with reasonable 
certainty his reaction to any case 
that came before him. 





3. Mr. Justice Brandeis and the Constitu- 
tion, by Felix Frankfurter. 45 Harvard Law 
Review, pages 33, 34. 

1. Brandeis: Lawyer and Judge in the 
Modern State (1933), and The Brandeis 
Way (1938). 
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Louis D. Brandeis 





I do not know whether Professo1 
Mason employed this means to point 
up Brandeis’ stature in public affairs 
before he ascended to the bench, or 
to adumbrate his approach, predilec- 
tions and methods as a judge. In any 
event he has used the Brandeis meth- 
od of letting the facts speak for them- 
selves, and there is a seamless projec- 
tion of the lawyer into the judge.® 


Concerning the Man Himself 


Curiously enough, however, there is 
in all this very little of the man 
himself, although in Brandeis’ life 
were the materials for a Horatio Al- 
ger success story. The son of Jewish 
immigrants, he partly defrayed his 
expenses at law school by tutoring, 
made more than a million dollars in 
the practice of law, and was the first 
ot his race® to become a Justice of 
the Supreme Court. Professor Mason 
deals sparingly in personalia, and the 
impression he gives of Brandeis is one 
of aloofness bordering on austerity. 

This cannot be attributed to lack 
of material, for among the papers 
turned over to Professor Mason, 
presumably without restriction, were 
many personal letters that passed be- 
tween Brandeis and various members 
of his family; moreover, Professor 
Mason refers to a number of personal 
interviews he had with the Justice. 
The explanation probably is that 
this is the impression the subject 
made on his biographer; indeed, Pro- 
fessor Mason so intimates. 


Simplicity and Independence 

in Living 

One of Brandeis’ former secretaries 
tells me that he is not in agree- 
ment with this estimate. He thinks 
that Brandeis created this impression 
because of the simple way in which 
he lived and which, in the beginning 
at least, was attributable to his desire 
to be independent and to the neces- 
sity which he felt for conserving his 
health, which was frail after he came 
to the Court at the age of sixty. 
Added to this was, notwithstand- 
ing his public activities, a congenital 
shyness. My informant says that he 
found Brandeis to be “a very sympa- 
thetic and understanding person”, 
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and observed that his natural friend- 
liness was more in evidence after he 
had retired and no longer felt under 
an obligation to conserve his ener- 
gies for judicial work.” 


Brandeis’ Private Practice 
Lawyer-readers will wonder at the 
paucity of references to Brandeis’ 
private practice. This was one way 
of shedding light on Brandeis’ 
character and methods. Certainly 
that is the result in the case of Lin- 
coln. The explanation of the ab- 
sence of any extended treatment of 
this phase of Brandeis’ career is lack 
of source material, although Profes- 
sor Mason made every effort to dis- 
In fact, Brandeis had 
practically retired from the private 
practice by 1905.8 Nor is there much 
record of his court appearances ex- 
cept in public cases prior to that 
time. The seal of confidential com- 
munications is on the door that, if 
opened, would disclose his confer- 
ence technique and his office activi- 
ties on behalf of his clients. 

What is really given us is the 
history of a brilliant, original and 
daring intellect,® activated by an in- 
satiable appetite for facts and im- 
plemented by tremendous energy. 


cover it. 


Brandeis Made a 
Fortune in Law 


It is not surprising that such a 


man with Boston as his base of 
operation should have made a for- 
tune in the practice of law during 
the era of combinations, consolida- 
tions and exploitation. Inevitably 


5. One result is that Professor Mason's 
analyses of Brandeis’ opinions, while more 
concise than some others, are also more 
easily comprehendible. Theirs is the ad- 
vantage which the concrete has over the 
abstract. 

6. Judah P. Benjamin was offered a jus- 
ticeship but declined it because he had 
been elected to the Senate from Louisiana. 

7. This same former secretary states that 
Brandeis was intensely interested in con- 
tem orary Washington politics. He adds 
that one aspect of Brandeis’ character which 
was always interesting to him was his un- 
compromising firmness, especially in the 
moral sphere. 

8. After that time Brandeis continued 
to head his firma, and received his share of 
the fees and retainers. His income from the 
practice averaged about $73,000.00 a year 
from 1901 to 1915. In 1917 it had dropped 
to $27,527.00 and thereafter was inconsid- 


while doing so he acquired an in 
timate knowledge of the intricacies 
of high finance and big business. 
What his former clients and asso 


could not understand was 
why he turned crusader and, un- 
stimulated by the expectation of 
fees, used this knowledge to attack 
the class from which his professional 
business had come; why he came to 
prefer the companionship of Nor- 
man Hapgood and Lincoln Steffens 
to that of the members of the Somer- 
set Club; why he allowed his resent. 
ful feeling that the public was 
usually inadequately represented to 
carry him to what seemed to them 


ciates 


unpermissible extremes’ of ad- 


vocacy.1° 


Some of His Notable Cases 


Professor Mason tells with elab- 
orate detail of Brandeis’ part in 
resisting the efforts of the Boston 
Elevated to obtain franchises and 
in the fixing of the rates of the gas 
companies; of his leadership in the 
efforts to obtain legislative authority 
for the Massachusetts savings banks 
to write industrial insurance; of his 
long fight against the New Haven 
road; of his participation in the 
United Shoe Machinery cases; of 
his appearances before the Inter- 
state Commerce Commission in 
railroad rate cases and of his share 
in the Ballinger-Pinchot investiga 
tion. Contests like these are usually, 
even to those engaged in them, as 
dry as “the desert’s dusty face”. Fur- 
thermore, it is often impossible for 
one who has not read the record, 


erable, evidently consisting of his share of 
fees from cases where final disposition or 
collection had been delayed. Brandeis left 
an estate of over $3,000,000. These figures 
are taken from a table Professor Mason has 
appended (page 691), which in exact fig- 
ures gives Brandeis’ income from all sources, 
beginning with 1915, and estimates it for 
the period from 1901 to 1915. The inclu- 
sion of this information will no doubt cause 
mingled feelings among Brandeis’ admirers. 
Some will welcome the explanation of how 
he acquired his sizable estate; others will 
resent what they will consider an unwar- 
ranted intrusion on privacy. 

9. Brandeis received the highest marks 
ever given by the Harvard Law School. 
Mr. Justice Brandeis and the Harvard Law 
School, by James M. Landis, 55 Harvard 
Law Review, page 184. 

10. Few vigorous and effective advocates 
have escaped similar charges. 
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and frequently difficult for one who 
has, to determine where justice lies. 
But if this part of Professor Mason’s 
story is sometimes difficult reading, 
it is rewarding in that it limns as 
nothing else could Brandeis’ capac- 
ity, character and characteristics. 


Brandeis’ Methods 
as an Advocate 
in all of these he was about “his 
favorite tack—investigating, analyz- 
ing, dissecting’ (Page 338). Always 
he went his own way and refused to 
hunt with the pack. Here he cul- 
tivated the method that came to full 
flower in the Brandeis brief in 
Muller v. Oregon," and in the Jus- 
tice’s powerful expositions sup- 
ported by “succulent footnotes”. He 
did not, however, rely entirely on 
what he later called “the logic of 
realities’.!* He not only welcomed, 
but actively sought, the aid of the 
press, both inspiring and _ himself 
writing articles and editorials. He 
was unsparingly severe in his cross- 
examinations ahd arguments and 
sometimes maintained positions that 
were sustained only by slight evi- 
dence.'® But even as an advocate he 
could be judicial: In both the Boston 
gas controversy and before the Inter- 
state Commerce Commission he made 
concessions which provoked the dis- 
pleasure of his associates. He was 
not only as thoroughly versed in the 
law as the lawyers who opposed him, 
but as familiar with the mechanics 
of finance, business and railroad as 
were the witnesses who testified 
against his cause. He “probed more 
deeply than the immediate litigation 
seemed to require” and lost no op- 
portunity to descant upon his favor- 
ite themes—especially his opposition 
to giantism either in government or 
business.!4 
Cases Which Made 
Influential Enemies 
These cases not only gave Bran- 
deis a national reputation but they 
raised against him many influential 
enemies. Those interested in the 
United Shoe Machinery Company 
never forgave him for what they 
considered his desertion. When he at- 
tacked the New Haven road he not 


only arrayed himself against power- 
ful interests headed by the redoubt- 
able J. P. Morgan, but he profaned 
one of New England’s “sacred cows” 
worshipped by thousands of in- 
vestors. Not a few, seeing among his 
supporters some of those who be- 
longed to what Theodore Roosevelt 
called “the lunatic fringe”, hated 
him for the friends he had made. If 
he was not conciliatory toward his 
opponents, neither was he diplo- 
matic with his supporters, and his 
differences with them long contin- 
ued to rankle. 


The Fight Against 

His Confirmation as a Justice 

These hostile fires that Brandeis 
lighted smoldered when it became 
known that he was being considered 
by Woodrow Wilson for Attorney 
General or Secretary of Labor; when 
his nomination to be an Associate 
Justice of the Supreme Court was 
sent to the Senate, they burst into 
full flame and almost devoured him. 
One of Professor Mason’s best 
chapters tells the story of the bitter 
fight against confirmation. The ap- 
proach is objective, and the views 
expressed seem to be those that are 
likely to prevail. The most serious 
charges were those that accused 
Brandeis of unprofessional, or at 
least unethical, conduct. It was 
claimed that in the United Shoe 
Machinery case Brandeis used 
against the company information he 
had obtained when he represented 
it. Brandeis not only denied this, 
but insisted that he had not really 
changed sides; that when he had 
nominally represented the company, 
his real clients had been the small 
manufacturers; and that he became 
aligned against the company only 
because it broke faith with them. 
Professor Mason does not venture a 
judgment on this issue, but his in- 
clination is to be critical. Every ex- 


11. 208 U. S. 412 (1908). 
12. Di Santo v. Pennsylvania, 273 U. § 
34 (1927). 


13. President Taft's letter exonerating 


Secretary Ballinger stated that it was based 
on the opinion of Attorney General Wick- 
ersham, which was actually predated. Bran- 
deis finally forced Taft to admit this. George 
Wharton Pepper “thought what had been 
done ‘was not cricket’, whereas Brandeis 


Outs STANAEIS 


perienced lawyer knows that under 
such circumstances one cannot lean 
too far backward, and Brandeis’ con- 
duct seems to have been at least in 
questionable taste. 


Cases in Which His Action 

as a Lawyer Was Criticized 
Also from his private practice the 
Lennox and Warren cases were 
cited against him. In each case Bran- 
deis had been consulted by a group, 
and one of the group asserted that 
the individual’s interests had been 
sacrificed. Brandeis, however, ap- 
parently advised the course he con- 
sidered wisest for all concerned, al- 
though, viewing the situations in 
retrospect, it might have been better 
if some of the parties had consulted 
outside counsel. 

Brandeis was well within his 
rights in advocating the sliding scale 
in the Boston gas rate case, notwith- 
standing the criticism of the ex- 
tremists who disapproved. In the 
rate case in which he represented 
no party but the Interstate Com- 
merce Commission, he was but do- 
ing his duty when he elicited 
facts and voiced opinions favorable 
to the railroads whenever he be- 
lieved that justice so demanded. 

These were the only accusations 
with any specificity. Many others, 
however, objected to him because 
they considered him a self-advertiser 
and thought his type of advocacy, if 
not actually unethical, at least un- 
fair and lacking in professional 
courtesy. Some fused all their 
criticisms into “a lack of judicial 
temperament”. 


Prominence of Opponents 
of His Confirmation 


More gravity was given the charges 
by the prominence of those who 
made them than by the evidence 
which was adduced in their support. 
While Charles W. Eliot wrote a 


took the view that no public official had 
any right to have a private file and... . 
there was nothing which was beyond the 
reach of whatever strategy could be invoked 
to get possession of it.” (page 276) . 

14. One of Brandeis’ repeated arguments 
against interlocking directorates was that 
it was impossible for directors to familiar 
ize themselves with the affairs of a great 
number of corporations. 
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letter favoring Brandeis, President 
Lowell of Harvard joined fifty-four 
Bostonians in a petition declaring 
that one should be appointed “whose 
general reputation is as good as his 
legal attainments are great.” Seven 
former Presidents of the American 
Bar Association!® characterized him 
as “not a fit person”. To one of 
them, William Howard Taft, former 
President of the United States and 
later Chief Justice while Brandeis 
was on the bench, the appointment 
was “a fearful shock”. 

Professor Mason’s opinion appears 
to be that most “fought Brandeis 
because his philosophy of law and 
of society was theirs” 
(page 490), because they considered 
him a radical and a traitor to his 
class and because he had violated 
Boston’s unwritten code.16 There 
are increasing indications that this 
will be the sustained verdict. 


alien to 


Opinion as to Him Changed 
Indicative are the respect and admir- 
ation which Taft later expressed, and 
the action of the American Bar As- 
sociation in sponsoring the placing 
of his bust in the Supreme Court 
Library.17 At the time of Brandeis’ 
death the rancor against him in 
3oston had entirely disappeared. 
Those who in the utmost good faith 
had fought him had come deeply 
to regret their actions.'8 

The controversy over Brandeis’ 
confirmation did not mar his effec- 
bench. Professor 
Mason believes that his “great work 


tiveness on the 


was done, not in opposing the Court, 


15. William Howard Taft, Elihu Root, Jo 
seph H. Choate, Moorfield Storey, Simeon 
FE. Baldwin, Francis Rawle and Peter W. 
Meldrim. 

16. Professor Mason quotes Sherman L. 
Whipple: “. . . aloof isolated” mot 
enough of “the comradery of the Bar... 
took a delight in smashing a bit the tradi 
tions of the Bar, which most of us revere.” 
(page 475). A section of the Bar believes 
that he “is mischievous and harmful.” épage 
480). Hollis R. Bailey: “He is not entirely 
trustworthy.” (page 480). Moorfield Storey: 
“Ruthless in the attainment of his objects, 
not scrupulous in the methods he adopts, 
and not to be trusted.” (page 480). And, 
with seeming approval, A. A. Berle: “They 
simply cannot realize, and do not, that a 
long New England ancestry is not prima 
facie a trusteeship for everything in New 
England.” (page 481). Austen G. Fox: “It 
is true that nothing unethical has been 
proved against Mr. Brandeis. What has 
been proved against him is that he does 
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but in leading it.” (page 628). He 
points out that in four hundred and 
fifty-four of his five hundred and 
twenty-eight opinions, he spoke for 


the Court. 


Brandeis’ Meticulous 

Conduct in the Court 
Brandeis was meticulous in his con- 
He went over 
his investments with the Chief so 
as to be sure that they were not of 
such a nature as would disqualify 
him in many cases or interfere with 
his work. Twice (once upon the 
advice of Chief Justice White) he 
refused to accede to the request of 
the President that he undertake out- 
side assignments. He let his opposi- 
tion to the “court packing” bill be- 
come known, and joined with Chief 


duct as a_ Justice. 


Justice Hughes in a letter asserting 
that the Court was abreast of its 
docket, thus negating the insistence 
that additional Justices were needed. 

He brought with him an enor- 
mous fund of knowledge and experi- 
ence in dealing with the involved 
questions that were posed for the 
Court with increasing frequency. 
Professor Mason writes that in con- 
ference “the clarity, wealth, and ex- 
actness of 
must have greatly impressed his col- 


Brandeis’ information 


leagues.” (page 629). 


His Unique Contribution to 
the Work of the Court 


His unique contribution was “the 
functional approach”—the extension 
of the scope of judicial notice so as 
to consider all relevant facts and 
relate them to the decision of the 


not act according to the canons of the Bar.” 
(page 506). Richard Hale: “A_ Boston 
aristocrat thinks that the straight and nar- 
row path leads from the front bay window 
of the Somerset Club to the coupon room of 
the safe deposit vaults on State Street and 
back again. You should never plead fraud 
charges against a fellow State Streeter or 
Club member. On State Street it was and 
is bad form to hit too hard.” (pages 507, 
676, Note 46, Chapter XXXI). 

17. Charles C. Burlingham _ broached 
this subject to me, and it was my pleasure 
to secure the approval of the Association. 
My successor as President, George M. Mor 
ris, delivered the presentation address. 
AMERICAN BAR ASSOCIATION JOURNAL, No 
vember 1942, (28 A.B.A.J. 760) . 

18. My authority for this is a letter from 
Reginald Heber Smith, of the Boston Bar. 

19. Jay Burns Baking Co. v. Bryan, 264 
U. S. 504 (1914; dissent). Professor Mason 
asks: “If judges really decide great constitu- 


case in hand. 

The Brandeis brief was metamor- 
phosed into the Brandeis opinion. 
“Our function’, he wrote, “is to 
determine in the light of all facts 
which may enrich our knowledge 
and enlarge’ our understanding.”!® 
He was the fulfillment of Holmes’ 
prophecy that “for the rational study 
of the law the black letter man 
may be the man of the present but 
the man of the future is the man 
of statistics and economics.’’?° His 
method slowly gained acceptance. 
Some of his brethren at first felt, as 
Justice Sutherland had written of 
one of the Brandeis briefs, that it 
was “interesting but only mildly 
persuasive.””1 

Fundamentals of His 

Juristic Philosophy 

Avowing that “only the most credu- 
lous could believe that judicial 
decisions are ‘babies brought by 
Constitutional storks’” (page 627), 
Professor Mason sees Brandeis “in- 
clined by the pressures and drives of 
his own nature to translate his own 
economic and social views into the 
itself.” (page 580). 
With eloquence not habitual Bran- 
deis proclaimed his beiief in the 
utmost. freedom of speech unless 
there existed ‘a clear and present 
danger”;??_ steadily he not only op- 


Constitution 


posed monopoly but “the craze for 
bigness’’;?3 repeatedly he advocated 
the “prudent investment” theory as 
the controlling criterion in deter- 
mining public utility rate bases.*4 
And, although Professor Mason does 
(Continued on page 698) 





tional questions according to their social 
and economic opinions, should they not 
make those opinions as informed as pos- 
sible?” (page 581) . 

20. The Path of the Law. Collected Legal 
Papers (1920), page 187. 

21. American Column & Lumber Co. v. 
U..§.; 257 U. $. 377, 415. (is2r). 

22. Schenck v. U. S., 249 U. S. 47 (1919; 
dissent) . 

23. Professor Mason considers Brandeis’ 
opinion in the Florida Chain Store case 
(Louis K. Liggett Co. v. Lee, 288 U. S. 517 
(1933; dissent).) as one of his greatest 
(pages 610-613). 

24. Brandeis was at his best in arguing 
for the “prudent investment” theory. In 
my judgment none of his opinions sui 
passed his dissents in Missouri ex rel. South 
western Bell Tel. Co. v. Public Service Com., 
262 U. S. 276 (1922; dissent) and in St. 
Louis & 0’Fallon Ry. Co. v. U. S., 279 
U. S. 461 (1929). 
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Our cover portrait this month is of 
the able jurist, experienced legisla- 
tor, and distinguished public servant, 
Walter Franklin George of Georgia, 
truly a Senator of the United States. 
His personal modesty and disinclina- 
tion for “gallery play” have withheld 
from him the conspicuous public 
recognition which his faithful serv- 
ice has richly earned. 

He was born in Preston, Georgia, 
on January 29, 1878. He was grad- 
uated from Mercer College in 1900, 
and was awarded his degree in law 
a year later. He began the practice 
of law in 1901 in Vienna, Georgia, 
which is still his home. He was 
solicitor general of the Cordele 
Judicial Circuit from 1907 to 1912, 
a judge of the Superior Court of the 
same circuit for the five years follow- 
ing. In 1917 he was a judge of the 
Court of Appeals of Georgia until 
he resigned to become an Associate 
Justice of the Supreme Court of 
Georgia. 

His judicial service was of out- 
standing fairness and capacity; he 
resigned from the bench in 1922 to 
become United States Senator. He is 
now serving his fifth term, which will 
expire in 1951. 

“George of Georgia’ has been 
one of the most useful members of 
the Senate. His ideals and his indus- 
try have at all times won for him the 


Umited States Senator 


Walter F- George 


respect, affection and confidence of 
the sincere members of all parties, in 
both Houses of the Congress. His 
service as Chairman of the Senate’s 
most important Committee on 
Finance, in charge of tax and 
revenue bills, during the war years 
and before, has been invaluable to 
his country. His leadership has 
“held the line” against all manner 
of innovations by which it was 
proposed to use the taxing power to 
re-distribute earned income and life- 
time savings. He has done much to 
staff the work of the Joint Com- 
mittee of the two houses and to put 
it on an expert and scientific basis. 

Throughout his legislative career, 
he has held to an _ independent 
course, and has courageously said 
“no” to the Treasury Department 
and the White House on many oc- 
casions. His opposition to the 
“court-packing” proposal as to the 
Supreme Court was from deep con- 
viction. His attitude on this and 
other measures aroused hostility on 
the part of National leaders of 
his party, and he was made a con- 
spicuous target for a “purge” to rid 
the Senate of his independence and 
courage. The powers and patronage 
of the presidential office were used 


against him; but Georgians were 
proud of his independence, and he 


was returned to the Senate. 


Because of his manifest qualifica- 


tions and experience for judicial 
work, he has often been mentioned 
as most worthy of appointment to 
the Supreme Court. He has never 
concealed that such an appointment 
would fulfill his highest ambitions, 
and his long service at a Senator’s 
salary would have made the higher 
judicial compensation attractive for 
his remaining years. 

Yet, it is known that on several 
occasions, when friends importuned 
him to permit the presentation of 
his name, “George of Georgia” de- 
murred, on the conscientious ground 
of his conviction that the future of 
his country depends on the wise, 
sound handling of the taxing power 
and the reduction of taxes when gov- 
ernmental expenditures and debt 
charges permit. He did not feel free 
to consider leaving his present post of 
responsibility. At another time, 
when friends sought to bring for- 
ward his name for appointment as 
Secretary of State, he expressed a 
like view of a public duty paramount 
to personal ambitions. 

The State of Georgia, and the 
profession of law which he adorns, 
have abundant reason to be proud of 
this statesman of the sterling type; 
and the Nation justly is grateful for 
the many duties which he has per- 
formed so independently, so unosten- 


tatiously and so well. 





United Nations Week . 





Secause of the further postponement of the convocation of the General 
Assembly to October 23, the National Broadcasting Company and its cooperating organizations, which in- 
clude the American Bar Association, have postponed from October 20 to 26, both inclusive, the carrying 
out of the comprehensive plans for a Nation-wide demonstretion of the Association’s declaration for “united 
American support for The United Nations’. 
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Historic Declaration as to World 
Court Filed by the United States 


We record here an historic event— 
the filing on August 26 of a Declara- 
tion by the United States accepting 
as obligatory upon it the jurisdic- 
tion of the International Court of 
Justice, for the submission and 
peaceful decisions of legal disputes, 
in the enumerated categories, with 
other Nations which have similarly 
bound themselves. 

America became thus obligated, 
for the first time in its history, when 
Trygve Lie, Secretary-General of The 
United Nations, received at Lake 
Success, Long Island, the deposit of 
the Declaration, from Herschel V. 
Johnson, the North Carolina lawyer 
(32 A.B.A.]. 426) who is the tempo 
rary delegate to the Security Coun- 
cil. The Declaration, for which the 
American Bar Association had long 
led the fight, had been authorized by 
the Senate on August 3 by a vote of 
sixty to two. Its execution by Presi- 
dent Truman took place on August 
14; it is to be in force until 1951 and 
thereafter until the United States 
gives six months notice of termina 
tion. 


World Peace and Law 
Are Supported 


Phe ceremonial on August 26 took 
place with repetitions for the news- 
reels. “My action today in deposit- 
ing this declaration, accepting on 
behalf of the United States the com 
pulsory jurisdiction of the Inte 


national Court of Justice,” said 
Delegate Johnson, “is further testi 
mony to the determination of my 
government to do all in its power to 
assure that The United Nations will 


fulfill the role assigned to it, which 
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is nothing less than the preservation 
of world peace.” 

One of the principal functions 
of The United Nations in the main- 
taining of peace, he said, is the de- 
velopment of “procedures of pacific 
settlement”. The best way of assuring 
the growth of international law is 
to allow a responsible international 
tribunal to deal with all disputes 
that properly fall within its jurisdic- 
tion, he added. 

“We accordingly look forward to 
a great development of the rule of iaw 
in international relations through a 
broad acceptance of the function of 
the Court in the spirit of the Charter.” 


Acceptance of the Declaration 
For The United Nations, Trygve 
Lie, the Norwegian lawyer who is 
its Secretary-General, responded that 
“This ceremony today is an im- 


portant occasion for both the United 
States and The United Nations. It 
marks a very important step for- 
ward in bringing the rule of law 
into relations between the nations. 
I am sure that it will be encouraging 
to all of the nations of the world 
both large and small, to know that 
the United States of America has 
taken this formal action.” 

The United Nations and The 
Netherlands have lately filed decla- 
ration under the present statute of 
the Court. Many other nations are 
adhering to their Declarations un- 
der the former Statute, which are 
continued in force. 


Provisions of the 

American Declaration 

The document executed by Presi- 
dent Truman and deposited with 
The United Nations follows closely 





Trygve Lie accepts World Court Declaration from Herschel Johnson. 
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Yinner of Koss Bssay Prize 





the language of the Morse Resolu- 
tion (S. 196 as amended), and so 
the language of the Statute and of 
the Resolutions adopted by the 
House of Delegates (32 A.B.A.]. 9). 
[he exceptions are two-fold: - (1) 
lhe Vandenberg amendment (which 
lately has begun to give rise to some 
unforeseen questions), by which the 
Declaration binds the United States 
only if all of the parties to a multi- 
lateral legal dispute have similarly 
bound themselves in advance to ac- 
cept the Court’s jurisdiction and de 
cision; and (2) The controversial 
Connally amendment adopted by a 


A very human “‘success story” of the 
type for which the American Bar of- 
fers opportunities to young lawyers 
came to culmination on September 8, 
when the Board of Governors of the 
Association awarded the $3,000 Ross 
Essay Prize for 1946 to Eugene C. 
Gerhart, 34-year-old member of the 
Junior Bar, Conference practising in 
Binghamton, New York, for the best 
essay-discussion of “Labor Disputes 
-Their Settlement by Judicial Proc- 
ess”’. 

When Gerhart came out of the 
Navy, he decided to practice law “on 
his own”, in Binghamton, a city of 
about 78,000 people in the southern 
tier of counties in New York State. 
The many practical problems con- 
fronting a young lawyer in opening 
his own law office and starting out to 
build his own law practice prompted 
him to write for the JOURNAL an 
article which has been most helpful 
to others: “Going It Alone” 
(32 A.B.A.J. 397). 

Evidently he had some time on 
his hands, along with a flair for re- 
search and writing. When the sealed 
and numbered envelope containing 
the name of the author of the win- 
ning essay was opened, the name in- 
side it was that of this member of 
the Junior Bar. He has won the cov- 
eted honor and money, in competi- 
tion with many able lawyers, teach- 


vote of fifty-one to twelve in the Sen- 
ate, whereby the United States re- 
served to itself, rather than left to 
the Court, the right and power to 
decide as to whether an international 
dispute involved a “domestic ques- 
tion” and so is outside the jurisdic- 
tion of the Court and The United 
Nations. 

“We do not propose to submit 
to the jurisdiction of any tribunal 
at any time the right to say whether 
a question is a ‘domestic’ question”, 
said Senator Connally in urging his 
amendment. “I think we have a 
right to adhere one hundred per 


cent if we choose, and we have the 
right not to adhere at all. Between 
these two extremes we have a per- 
fect right to adopt this amendment, 
because the charter provides that 
‘domestic’ questions shall not be 
considered.” 

Elsewhere in this issue, Professor 
Lawrence Preuss states his views as 
to this amendment. 

In any event, the step long 
sought and urged by the American 
Bar Association has been taken, and 
the filing of the American Declara 


tion is a part of history. 


Author of “Going It Alone” 
Wins $3,000 Ross Essay Prize 


ers of law, and specialists in the law 
of labor relations. 


EUGENE C. GERHART 


The Committee which read the 
essays and selected the one it be- 
lieved to be the best consisted of Orie 
L. Phillips, of Denver, Senior Unit- 
ed States Circuit Judge for the 
Tenth Circuit; Dean Robert H. 
Wettach, of the University of North 
Carolina Law School, and Alvin 
Richards, of Tulsa, Oklahoma. The 
vote of the judges was unanimous. 

The award and $3,000 check will 
be formally bestowed at the Annual 





Meeting in Atlantic City on October 
31. The winning essay, which is a 
meritorious and well-documented 
discussion of a problem of para- 
mount public interest, will be pub- 
lished in full in our November issue. 

Gerhart was born April 7, 1912, 
in Brooklyn, New York. He received 
his A. B. at Princeton University in 
1934, and LL. B. from Harvard Law 
School in 1937. He was admitted to 
the New Jersey Bar in 1938 and to 
the New York Bar in 1945. During 
World War II, he served as a Lieu- 
tenant on duty with the Bureau of 
Aeronautics. 

Meanwhile, members of the As- 
sociation will recall gratefully the 
foresight and devoted interest which 
led the late Judge Erskine M. Ross, 
of Los Angeles, California, to make 
his beloved Association the bene- 
ficiary of his testamentary gift which 
has led to so many worth-while con- 
tributions to the discussion of great 
public questions. Judge Ross became 
a member of the Association in 1914, 
and was active in it until his death 
in 1928. The Ross Prize was first 
awarded in 1934, and the first win- 
ner was Carl McFarland, of Wash- 
ington, D. C. 

P. S. A re-reading of “Going It 
Alone” leads to the observation that 
its author can probably use the 
$3,000. 
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Ihe purpose of this article is to give 
information, to all members of the 
Association and other lawyers in- 
terested, concerning the numerous 
Sections which have been created to 
carry forward various phases of the 
Association’s work for the profession 
and the public, the scope and activi- 
ties of each Section, its officers and 
Council members, its publications 
useful to lawyers, the amounts of 
Section dues (if any), the steps to be 
taken to become a member of a Sec- 
tion and the like. 

As the Association has under- 
taken to do more and more which is 
useful to its members, the Sections 
have increased in number and have 
played an increasingly important 
part in the Association’s many-sided 
work, but always “in furtherance of 
the unity of the law as a science” 
(Constitution, Article IX, Section 1). 

In the nature of things, the pro- 
grams in the Assembly have to be of 
interest to the general membership, 
while the House of Delegates has to 
cope with heavy calendars of special 
matters reported for information, de- 
bate and action. ‘The Sections provide 
the forums for considering special 
subjects in the law or particular 
activities of the organized Bar. 


Self-Organization and 

Limited Autonomy 

Basically, a Section is created by 
the self-organization of a _ large 
group of Association members who 
are interested in specialized study 
and discussion of a particular subject 
or in the furtherance of a particular 
objective of the Association. A Sec- 
tion nominates and elects its own 
officers and Council, creates and ap- 
points its own Committees, chooses 
and plans its own programs of meet- 
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Know Your Sections 


in the Association 


ings and work within its authorized 
field. 

Its structure, scope and its pro- 
cedures are controlled by a standard 
set of By-laws, which originate with 
the Section or the organizing Com- 
mittee but require the approval of 
the Board of Governors and the 
House of Delegates. A majority of 
the Sections require the payment of 
Section dues of $1, $2 or $3, to help 
finance their publications and work. 

The Chairman of each Section is 
ex officio its voting representative in 
the House of Delegates. As is the 
case with recommendations of a 
Committee, the recommendations of 
a Section have no force or effect un- 
less and until they have been sub- 
mitted to and approved by the 
representative House of Delegates. 

Each Section offers to its members 
the opportunity for acquaintance, 
the exchange of views and experi- 
ences and social intercourse, among 
lawyers interested in the specialized 
field, as well as a forum for dis- 
cussion, the development of recom- 
mendations, the study of specialized 
subjects and the publication and 
distribution of the resultant useful 
material. 


First Section Was 

Created in 1893 
The first Section created was that 
of Legal Education and Admissions 
to the Bar, which dates from 1893. 
The Association now has seventeen 
Sections, two of which have been 
added during the past year. There 
are a total of about 25,000 member- 
ships in the various Sections, of 
which about 16,000 are in dues-pay- 
ing Sections. However, many mem- 
bers of the Association belong to 
two or more Sections. Approximate- 


ly 12,000 members of the Association 
belong to at least one Section. 

In practically every instance 
where a Section has been formed, a 
Standing or Special Committee had 
been in existence for some years, to 
deal with the subject in behalf of 
the Association. As the particular 
field of law expanded in interest and 
importance to the profession and a 
need was deemed to arise for 
broadening the facilities for study, 
discussion and action within the As- 
sociation, a proposal to create a Sec- 
tion was broached. Detailed con- 
sideration was then given, by the 
Board of Governors and the House 
of Delegates, to the number of mem- 
bers who would be interested in and 
attracted by the Section if it were 
created, its potential usefulness in 
practical fields of work and the 
suitability of its field of law for the 
deliberations of a Section rather 
than the action of a compact but 
representative Committee. If and 
when these considerations were re- 
solved favorably, a new Section was 
created. 


The Sections Give Experience 

for Association Leadership 

Because of the number of the Sec- 
tions and their simultaneous meet- 
ings, usually for the most part on 
Tuesdays of convention week, dur- 
ing at least a part of which day the 
House of Delegates may be also in 
session, the Sections create consider- 
able difficulties in program-building 
for the Annual Meeting; but their 
sessions are usually well attended, 
and are marked with lively interest. 
Many of the Presidents of the As- 
sociation, and many members elected 
to the Board of Governors, have 
first gained experience in Associa- 
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tion work by serving as Chairmen of 
Sections. 

Any member of the Association 
who wishes to be enrolled in a Sec- 
tion, or in several Sections, may do 
so by writing to the Association and 
enclosing a check for the stated 
amount of dues. Any lawyer who is 
not a member of the Association 
must first become such, to enroll in 
a Section. In the case of the Junior 
Bar, any member of the Association 
who is under 36 years of age is auto- 
matically enrolled as a member of 
the Junior Bar Conference. 


Sections Are Limited to 
Work for the Public 
and the Profession 


As the Sections are an organic part 
of the Association’s structure and are 
in some respects autonomous “little 
Bar Associations” within the Associa- 
tion, they are provided for and 
regulated by the Constitution and 
By-laws. The principal provisions 
are in Article IX of the Constitution, 
but some further provisions are in 
the By-laws. 

The basic condition (Article IX, 
Section 1), is that “the work of the 
Association and Sections shall be at 
all times in furtherance of the unity 
of the law as a science and in the 
interest of the profession and the 
performance of its public obliga- 
tions” and that “consistently there- 
with, there shall be the following 


Sections for carrying forward the 
work of the Association”. 


Present Sections and 

Their Establishment 

Irrespective of changes in the names 
of some of them, the present Sections 
of the Association and the dates of 
their organization are the following: 


Date of 
Name Establishment 
Section of Legal Education 
and Admissions to the Bar. . . 1893 
Section of Patent, Trade- 
Mark and Copyright Law. . . 1894 
Section of Judicial 


AGWMPNSEV ATOM 6 6 5 cos ew 1913 
Section of Public Utility Law. .1918 
Section of Bar Activities...... 1920 
Section of Criminal Law...... 1920 
Section of Mineral Law....... 1926 
Section of International and 

Comparative Law .......... 1933 
Section of Insurance Law...... 1933 
Section of Real Property, 

Probate and Trust Law....1933 
Junior Bar Conference........ 1934 
Section of Municipal Law.... 1935 
Section of Corporation, Banking 

and Mercantile Law........ 1938 
Section of Taxation. ....<...: 1939 


Section of Administrative Law 1946 
Section of Labor Relations 

MN sein tha alate ae ee 1946 

National Conference of Commis- 
sioners on Uniform State Laws, 
founded in 1890, has in some re- 
spects the status of a Section, but in 
others is a quasi-official and public 


ADMINISTRATIVE LAW 


Northwest, Washington, D. C. 


Street, Newark, New Jersey 


migration Appeals, Washington, 


SBANINOE 656 sccees on .Carl McFarland, 744 Jackson Place, 
Vice Chairman.........Sylvester C. Smith, Jr., 18 Bank 
SOCHCUIEY ieee soda tcicus Patricia H. Collins, Board of Im- 
D.C 
COUNCIL 


Albert Ewing, Jr., StahIman Building, Nashville, Tennessee 
Reuben Hall, 30 Federal Street, Boston, Massachusetts 


Ralph M. Hoyt, 735 North Water Street, Milwaukee, Wis- 


consin 


Charles E. Lane, Hynds Building, Cheyenne, Wyoming 
Roland F. O’Bryen, Boatmen’s Bank Building, St. Louis, 


Missouri 


For term ending 1946... 


Mayo A. Shattuck, 15 State Street, Boston, Massachusetts 
Julius C. Smith, Jefferson Standard Building, Greensboro, 


North Carolina 
Burt J. Thompson, Forest City, lowa 


CRammiat. ...6.... 
Vice Chairman... 
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agency operating under the auspices 
of the Association. 


Dues Paying Sections 


Of the seventeen Sections, eleven 
have Section dues in force, to help 
finance their own work and publica- 
tions. A list of these Sections, with 
the amounts of dues required to be 
paid for Section membership, is as 
follows: 


Section Amount 
of Dues 
Administrative Law......... $3 
Corporation, Banking and 
Mercantile Law .......... ys 
WEEE DAW so osc hon Cakes 3* 
International and 
Comparative Law ........ 2 
Labor Relations Law....... 3 
i) A a ee 2 
Municipal Law............. 2 
Patent, Trade-Mark and 
Copyright Law........... 2 
Public Utility Law.......... 2 
Real Property, Probate 
aie DxUst LaWs ..< 6scos ss yan 
fi. ce ener nr, rar 3 


* Pending action by the Section in 
Atlantic City 
** Effective as of July 1, 1947 


Officers and Councils 
of the Sections 


The following is a list of the names 
and addresses of the officers of each 
Section and the members of its Coun- 
cil, all as now constituted in advance 
of the 1946 Annual Meeting: 


BAR ACTIVITIES 


eres. Charles B, Stephens, First National 


Bank Building, Springfield, Illinois 


Smee Russell E. Booker, Law Building, 


Richmond 19, Virginia 


mete Miss Emma E. Dillon, Broad Street 


Bank Building, Trenton, New 
Jersey 


COUNCIL 


evade The Officers, and— 


Loyd Wright, Last Retiring Chair- 
man, 111 West Seventh Street, 
Los Angeles 14, California 

Robert M. Clark, General Claims 
Attorney, A. T. & S. F. Ry. Co., 
Topeka, Kansas 

Roy C, Ledbetter, Box 900, Dallas 1, 
Texas 
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For term ending 1947... 























































For term ending 1948 


For term ending 1949... 


ee ere oe 
Vice 


ab ik. § Pe ee eo ee oe 


Ex officio... 


For term ending 1946... 


For term ending 1947... 


For term ending 1948.. 


For term ending 1949.. 


CR 


Chairman. ...... 


Vice (CpRIMAR. 604.5565 


Sec FEtaTy.......2-cceeee 


Ex officio..... 
For term ending 1946... 


For term ending 1947... 
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Sections 


AIAN. 665<559 


.Frank B. Belcher, Security Building, 


Los Angeles 13, California 
Paul B. Cromelin, National Press 
Building, Washington 4, D.C. 


..James C. Dezendorf, Pacific Build- 


ing, Portland 4, Oregon 

Charles O. Rundall, 135 South 
LaSalle Street, Chicago 3, Illinois 

Paul B, DeWitt, Association of the 
Bar of the City of New York, 44 
West 44th Street, New York 18, 
New York 

Carl B. Rix, Wells Building, Mil- 
waukee 2, Wisconsin 


CORPORATION, BANKING AND MERCANTILE LAW 


Sidney Teiser, Morgan Building, 
Portland 5, Oregon 

Benjamin Wham, 231 South LaSalle 
Street, Chicago 4, Illinois 

Henry C. Shull, 1109 Badgerow 
Building, Sioux City 9, Iowa 


COUNCIL 


. Che Officers, and 


J. Kemp Bartlett, Last Retiring 
Chairman, U. S. F. & G. Building, 
Baltimore 2, Maryland 


.Frank W. Davies, Jackson Building, 


Birmingham 3, Alabama 

Frank C. Olive, Chamber of Com- 
merce Building, Indianapolis 4, 
Indiana 


-Martin J. Dinkelspiel, 333 Mont- 


gomery Street, San Francisco 4, 
California 

John Gerdes, 1 Wall Street, New 
York 5, New York 


.William B. Cudlip, National Bank 


Building, Detroit 26, Michigan 
John W. Kearns, 38 South Dearborn 
Street, Chicago 3, Illinois 


.Frederick W. Brune, 2500 Baltimore 


Trust Building, Baltimore 2, 
Maryland 
Milton P. Kupfer, 29 Broadway, 


New York 6, New York 


IMINAL LAW 


James J. Robinson, 152A Supreme 
Court Building, Washington 13, 
D.C. 

Earl Warren, State Capitol, Sacra- 
mento 14, California 

James V. Bennett, Department of 
Justice, Washington 25, D. C. 


COUNCIL 


Che Officers and— 

.Wendell Berge, Department of Jus- 
tice, Washington 25, D.C. 

Charles P. Taft. First National Bank 
Building, Cincinnati 2, Ohio 

-Audrey J. Freund, 506 Olive St., St. 
Louis 1, Missouri 

Wayne L. Morse, 348 Senate Office 
Building, Washington 25, D. C. 


American Bar Association Journal 


For term ending 1948.. 


For term ending 1949... 


.Lester B. Orfield, 





1313 East 60th 
Street, Chicago 37, Illinois 
John R. Snively, 401 W. 
Street, Rockford, Illinois 
I. Lamar Caudle, Department of 
Justice, Washington 25, D. C. 
John J. Parker, Federal Building, 

Charlotte 2, North Carolina 


State 


INSURANCE LAW 


eS 
Ist Vice Chairman...... 
2nd Vice Chairman..... 


Sec WORETY ccs ceeccecee 


EX MIO cw sive cedews 


For term ending 1946.... 


For term ending 1947... 


For term ending 1948.. 


For term ending 1949.. 


-Franklin Marryott, 


V. J. Skutt, 3316 Farnam Street, 
Omaha 1, Nebraska 

j. Harry LaBrum, Packard Build- 
ing, Philadelphia 2, Pennsylvania 

Thomas Watters, Jr., 116 John 
Street, New York 7, New York 

John F. Handy, 1295 State Street, 
Springfield 1, Massachusetts 


COUNCIL 
The Officers and— 
Henry S. Moser, Last Retiring 


Chairman, 77 West Washington 
Street, Chicago 2, Illinois 

Thomas N. Bartlett, Maryland Cas- 
ualty Company, Baltimore 3, 
Maryland 

Henry W. Nichols, 4 Albany Street, 
New York 6, New York 


-Ralph H. Kastner, 230 North Mich- 


igan Avenue, Chicago 1, Illinois 
Oliver H. Miller, Equitable Build- 
ing, Des Moines 9, Iowa 


.Hugh D. Combs, U. S. F. & G. Com- 


pany, Baltimore 3, Maryland 

Joseph W. Henderson, Packard 
Building, Philadelphia 2, Penn- 
sylvania 

175 Berkeley 
Street, Boston 10, Massachusetts 

Elmer Warren Sawyer, 45 Christo- 
pher Street, New York 14, New 
York 


INTERNATIONAL AND COMPARATIVE LAW 
CMR IRR 65 6:1 dias cene'sg Edgar Turlington, 1416 F Street, 
Northwest, Washington 4, D. C. 
Vice Chammgn. ...005.46 Frederic M. Miller, State House, 


DOCROUAEY 0a ay sci ss or oe 


EX GEICO... 60 oes cee eee 
For term ending 1946.... 


For term ending 1947.... 


For term ending 1948.. 


Des Moines 19, Iowa 
Charles S. Rhyne, 730 Jackson Place, 
Northwest, Washington 6, D.C. 


COUNCIL 


The Officers and— 

David E. Grant, 1 Wall Street, New 
York 5, New York 

James Oliver Murdock, 1824 23rd 
Street, Northwest, Washington 8, 
D. C. 

Edward W. Allen, Northern 
Tower, Seattle 1, Washington 

\mos J. Peaslee, Justice House, 
Clarksboro, New Jersey 


Life 


-Robert E. Freer, Federal Trade 
Commission, Washington 25, 
D. C. 
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William Roy Vallance, 3016 43rd 
Street, Northwest, Washington 16, 
D.C, 

For term ending 1949...Mitchell B. Carroll, 67 Broad Street, 

New York 4, New York 
George M. Morris, American Secur- 
ity Building, Washington 5, D. C. 


JUDICIAL ADMINISTRATION 


..-Bolitha J. Laws, U. S. District Court 
for District of Columbia, Wash- 
ington 1, D.C. 

--+Robert G. Simmons, Supreme Court, 
Lincoln 9, Nebraska 

SCORGEARY sic 3.5 ascescciet Will Shafroth, Administrative Of- 

fice of the U. S. Courts, Washing- 

ton 13, D.C. 


Chammgns >. .....3.3% 


Vice Chairman.... 


COUNCIL 
...The Officers and— 

Laurance M. Hyde, Last Retiring 
Chairman, Supreme Court Build- 
ing, Jefferson City, Missouri 

For term ending 1946... .Armistead M, Dobie, Box 297, Char- 
lottesville, Virginia 
Earl Welch, State Capitol Building, 
Oklahoma City 5, Oklahoma 
For term ending 1947... .Curtis Bok, Court of Common Pleas, 
City Hall, Philadelphia 7, Penn- 
sylvania 
Paul J. McCormick, Post Office & 
Court House Building, Los An- 
geles 12, California 
For term ending 1948...Frederic M. Miller, State House, 
Des Moines 19, Iowa 
John J. Parker, Federal Building, 
Charlotte 2, North Carolina 
For term ending 1949...James P. Alexander, Supreme 
Court, Capitol Station, Austin 11, 
Texas 
Arthur T. Vanderbilt, 744 Broad 
Street, Newark 2, New Jersey 


EX CHRGIO once cece ven 


JUNIOR BAR CONFERENCE 


CHAMMAMN:.. <3. 60s se oka Lyman M. Tondel, Jr., 31 Nassau 
Street, New York 5, New York 
Vice Chairman.......... James D. Fellers, Apco Tower, Ok- 
lahoma City 2, Oklahoma 
DOCIOEAE YT «occ weet T. Julian Skinner, Jr., Phillips 
Stanley Building, Jasper, Ala- 
bama 
COUNCIL 
BIS CIOS 5.5/5: soaieiainals ats The Officers and— 


Charles S. Rhyne, Last Retiring 
Chairman, 730 Jackson Place, 
Northwest, Washington 6, D.C. 


First Ciewit:. 0.5 esas Harris A. Reynolds, 84 State Street, 
Boston 9, Massachusetts 

Second Circuit.......... Leuis Lisman, 158 Bank Street, Bur- 
lington, Vermont 

Whird Crfeuit «...0060c Robert A. Detweiler, Lewis Tower 


Building, Philadelphia 2, Penn- 
sylvania 








Fourth Circuit. ..C, Keating Bowie, Jr., Mercantile 
Trust Building, Baltimore 2, 
Maryland 

Oe Pere Robert W. Gwin, 1730 Granville, 
Bessemer, Alabama 

Smithy Cirewie.... 2.6. 20: \rthur M. Sebastian, A. I. U. Build- 

ing, Columbus 15, Ohio 

..Walter B. Keaton, 109 North Main 

Street, Rushville, Indiana 


Fifth Circuit... 


Seventh Circuit....... 


Eighth Circuit.......... Ray Nyemaster, Jr., Regis;er and 
Tribune Building, Des Moines 9, 
Iowa 


Ninth Circuit.......... James E. Burns, 11] Sutter Street, 
San Francisco 4, California 
..Raphael J. Moses, Box 217, Ala- 
mosa, Colorado 
District of Columbia.... J. Edward Bindeman, Woodward 


Building, Washington 5, D.C. 


Tenth Circuit.... 


LABOR RELATIONS LAW 


Officers and members of the Council of the newest Section 

are as follows: 

Clif Langsdale, Chairman, Scarritt Building, Kansas City 
6, Missouri 

John M. Niehaus, Vice Chairman, 1 North LaSalle Street, 
Chicago 2, Illinois 

Alexander Hamilton Frey, Secretary, University of Penn- 
sylvania Law School, Philadelphia, Pennsylvania 


COUNCIL 


Roy H. Glover, Butte, Montana 

Robert D. Morgan, Peoria, Illinois 

Clarence Mulholland, Toledo, Ohio 

Joseph A. Padway, Washington, D. C. 
Donald R. Richberg, Washington, D. C. 
Sylvester C. Smith, Jr., Newark, New Jersey 


LEGAL EDUCATION AND ADMISSIONS TO THE BAR 


Chairman. ......--sese Joseph A. McClain, Jr., Railway 
Exchange Building, St. Louis 1, 
Missouri 

Vice Chairman.......... Arthur T, Vanderbilt, 744 Broad 


Street, Newark 2, New Jersey 


Secretary.............+-G. W. Parker, Jr., Fort Worth Na- 
tional Bank Building, Fort Worth 
2, Texas 
TOR oon iiba weit Laurence W. DeMuth, 2237 Sixth 
Street, Boulder, Colorado 
COUNCIL 
ee Cis aidetien: cca The Officers and— 


Albert J. Harno, Last Retiring 
Chairman, Altgeld Hall, Urbana, 
Illinois 

-H. Claude Horack, Duke Univer- 
sity Law School, Durham, North 
Carolina 

Carl B. Rix, Wells Building, Mil- 
waukee 2, Wisconsin 

For term ending 1947. ...Herbert M. Bingham, Tower Build- 

ing, Washington 5, D.C. 
(Continued on page 687) 
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Questions Resulting From 
The Connally Amendment 


by Lawrence Preuss 


On August 26 The President filed 
with the Secretary-General of The 
United Nations a Declaration accept- 
ing on the part of the United States 
the compulsory jurisdiction of the 
International Court of Justice. This 
act will generally be hailed as one 
of the great events in the history of 
international adjudication, and as 
marking a resumption of the leader- 
ship which the United States once 
held in the promotion of interna- 
tional peace by judicial means. 

Acceptance of the compulsory 
jurisdiction had been advocated, by 
a nearly unanimous and nonpartisan 
opinion, as a step by which this 
country would reaffirm its allegiance 
to the ideal of the rule of law among 
nations and fulfill its pledge as a 
member of The United Nations to 
“bring about by peaceful means, and 
in conformity with the principles 
of justice and international law,” 
the settlement of international dis- 
putes which might threaten the 
peace of the world. 

These were the purposes and 
ideals which motivated Senator 
Morse and his colleagues in sponsor- 
ing the Resolution (S. Res. 196) au- 
thorizing The President’s Declara- 
tion. This Resolution had been 
drafted in consultation with experts 
in the field of international judicial 
settlement, had received public en- 
dorsement by The President and 
the Secretary of State, and was ap- 
proved in principle by the American 
Bar Association and the American 
Society of International Law. After 
public hearings the Senate Commit- 
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tee on Foreign Relations reported 
it favorably and unanimously, in 
the form in which it had been in- 
troduced. 

There appeared, therefore, to be 
every basis for the confident expecta- 
tion that the Senate, in approving 
the Resolution, would give at last its 
full and unstinted support to a 
measure which would enable the 
United States to match by actual 
achievement its long-professed loyal- 
ty to the principle of international 
adjudication. It is a cause for regret 
— although not, perhaps, for sur- 
prise—that the Senate’s approval, 
given on August 2 by a vote of 60-2, 
was qualified by the addition of an 
amendment which is contrary to the 
very principle of the compulsory 
jurisdiction which we were purport- 
ing to accept. 


The Reservation by the 
Connally Amendment 


The amendment, introduced by 
Senator Tom Connally, added the 
italicized phrase to the reservation 
of “disputes with regard to matters 
which are essentially within the 
domestic jurisdiction of the United 
States, as determined by the United 
States.” 

The reservation of matters of “‘do- 
mestic jurisdiction” had been in- 
cluded in the original Resolution 
with the purpose of allaying fears 
which had become traditional with 
the Senate and had been expressed in 
like reservations annexed by it to 
treaties of arbitration and other in- 
ternational agreements of the United 


States. An express reservation con- 
cerning domestic matters was in it- 
self unobjectionable, although su- 
perfluous for the reason that the 
International Court, bound by the 
terms of its Statute “to decide in 
accordance with international law,” 
would in any event decline juris- 
diction in disputes which by inter- 
national law are reserved to the 
exclusive competence or domestic 
jurisdiction of states (such as control 
of immigration, regulation of tariffs, 
etc.) . 


Reservations as to ‘‘Domestic 
Jurisdiction"’ in Other Treaties 


This limitation is contained in the 
series of arbitration treaties initiated 
in 1928 by the treaty with France, 
and appears in the General Treaty 
of Inter-American Arbitration of 
1929 as a reservation of controversies 
which “are within the domestic jur- 
isdiction of any of the Parties and 
are not controlled by international 
law.” The British Government, out 
of deference to apprehensions ex- 
pressed by the Dominions, had in 
1929 made a similar reservation in 
accepting jurisdiction under the Op- 
tional Clause of the former Statute. 
This reservation, the official memo- 
randum stated, “is merely an explicit 
recognition of a limitation upon the 
jurisdiction of the Permanent Court 
which results from international law 
itself. It is merely the application 
in this connection of the principle 
that, subject to any relevant treaty 
stipulations, a state is entitled to 
regulate as it pleases matters which 
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tall exclusively within the domain 
of its sovereignty.” 

Following the British example, a 
number of states attached a reserva- 
tion of domestic matters to their ac- 
ceptances under the Optional Clause, 
and eight countries other than the 
United States (Australia, Brazil, Can- 
ida, Great Britain, India, Iran, New 
Zealand, and South Africa) , are now 
subject under that condition to the 
compulsory jurisdiction of the new 
Court, by virtue of Article 36 (5) of 
its Statute, which provides for the 
carry-over of prior declarations. 

The principle which underlies 
such reservations is fully recognized 
in international law. Acts performed 
by a state within the sphere of its 
domestic jurisdiction may closely af- 
fect the interests of other states, but 
of their expediency it remains the 
sole judge. But it is one thing to 
recognize, as did the Morse Resolu- 
tion in its original form, that states 
retain their freedom of action in 
matters not regulated by interna- 
tional law. It is quite another propo- 
sition to demand, as does the Con- 
nally amendment that a state shall 
itself be the exclusive judge of 
whether a particular policy or act 
which gives rise to controversy with 
another state possesses a domestic or 
an international character. 


United States Alone 
Reserves the Decision to Itself 


Among the states which have ac- 
cepted the compulsory jurisdiction 
of the International Court of Justice 
or of its predecessor, the United 
States is alone in reserving the right 
to determine unilaterally whether 
any given question is or is not one 
of domestic jurisdiction, and there- 
fore should, or should not, be sub- 
mitted for adjudication. Other states, 
in accepting the jurisdiction of the 
Court under Article 36(2) of the 
Statute, have uniformly regarded this 
question as being itself ‘“‘a question 
of international law,” to be decided 
by judicial means and not by the 
unilateral fiat of an interested party. 

This view, implicit in the origi- 
nal Morse Resolution, was taken in 
the Report of the Foreign Relations 
Committee, which stated: “The ques- 


tion of what is properly a matter of 
international law is, in case of dis- 
pute, appropriate for decision by the 
Court itself, since, if it were left to 
the decision of each individual state, 
it would be possible to withhold any 
case for adjudication on the plea that 
it isa matter of domestic jurisdiction. 
It is plainly the intention of the 
Statute that such questions should be 
decided by the Court, since Article 
36, Paragraph 6, provides: ‘In the 
event of a dispute as to whether the 
Court has jurisdiction, the matter 
shall be settled by the decision of the 
Court.’ ... A reservation of the right 
of decision as to what are matters 
essentially within domestic jurisdic- 
tion would tend to defeat the pur- 
poses which it is hoped to achieve 
by means of the proposed declara- 
tion as well as the purpose of Article 
36, Paragraphs 2 and 6 of the Statute 
of the Court.” 


A ‘Political Veto"’ 
on Judicial Questions 


The Connally amendment, in pro- 
viding for unilateral rather than 
international determination of the 
scope and application of the reserva- 
tion, gives to the United States, to 
use Senator Morse’s words, “‘a politi- 
cal veto on questions of a judicial 
character.” It conditions the obliga- 
tion to adjudicate upon a further 
expression of consent after a specific 
dispute has arisen, and is, therefore, 
incompatible with the very concep- 
tion of compulsory jurisdiction, the 
purpose of which is to ensure the 
adjudication of disputes upon the 
application of a single party. The 
amendment leaves the United States 
in substantially the position it has 
occupied under earlier treaties of 
arbitration, which contain merely 
“an agreement to agree.” It may, 
however, be accounted an advance 
over previous practice that the deter- 
mination provided in the amend- 
ment will be made on the part of 
the United States by The President 
alone, and not, as in our treaties of 
arbitration, with the advice and con- 
sent of the Senate. 

The Connally amendment is all 
the more destructive of any real ob- 
ligation for the reason that it is 











attached to a reservation which con- 
tains a vague and indefinite phrase 
unknown to international law: “es- 


sentially within the domestic juris- 
diction.” The first Morse Resolution 
(S. Res. 160) which was introduced 
on July 28, 1945, had referred to 
questions which “by international 
law fall exclusively within the do- 
mestic jurisdiction.” This phrase, 
which properly defines the matters 
reserved in terms of the law by which 
they are delimited, is found in Arti- 
cle 15(8) of the Covenant of the 
League of Nations, where it was in- 
serted upon demand by the United 
States. It is found also in the reser- 
vations of domestic matters contained 
in the acceptances of other states 
bound by the compulsory jurisdic- 
tion of the Court. 

The. phrase “by international 
law” was replaced in S. Res. 196 by 
the term “essentially” solely for the 
purpose of bringing the language of 
the Resolution into line with that of 
Article 2(7) of the Charter, which 
employs the latter term. The word 
“essentially” had been introduced 
into the Charter by an amendment 
offered by the four sponsoring Gov- 
ernments. It was defended before a 
committee of the San Francisco Con- 
ference by Mr. John Foster Dulles, 
who argued that it furnished a more 
satisfactory criterion of matters do- 
mestic than did the established form- 
ula, since international law, he said, 
is “subject to constant change and 
therefore escapes definition.” 


A “Standard"’ Which 
Eludes Definition 


It is difficult to understand what it 
was hoped to gain by substituting 
for one standard, allegedly too in- 
definite, another which completely 
eludes definition. The novel term 
“essentially” may be appropriate in 
such a political instrument as the 
Charter, where flexibility of methods 
and procedures for the settlement of 
political disputes may be desirable. 
In any event, the term was adopted 
as a “formula” precisely because it 
has no ascertainable meaning, and 
therefore served the purpose of con- 
cealing, and postponing for future 
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agreement, the wide disagreement 
over the proper scope of the activi- 
ties of The United Nations which 
prevailed at San Francisco. 

But this loose formula should find 
no place in an instrument defining 
the jurisdiction of the International 
Court of Justice, which is bound to 
decide “by international law.” By 
the terms of the Morse Resolution, 
event without the Connally amend- 
ment, the Court is deprived of a 
guiding principle of ascertainable 
meaning, and it seems doubtful that 
the Court, if acting judicially, would 
be in a position to pronounce upon 
a matter of so highly subjective a 
content, 


Serious Questions Raised 
by the Reservation 


To the indefiniteness of the expres- 
sion “essentially within the domestic 
jurisdiction of the United States,” 
the Connally amendment adds a fur- 
ther element of imprecision and im- 
prevision by providing that in any 
specific controversy the term shall 
have such application and scope as 
may be “determined by the United 
States.”” The reservation, in the form 
in which it is included in The Presi- 
dent’s Declaration may, therefore, 
serve to withhold from the jurisdic- 
tion of the Court precisely those dis- 
putes which were reserved under 
earlier treaties as affecting the ‘vital 
interests, independence, or the hon- 
or” of either of the parties. 

An international engagement 
conditioned by such opportunities 
for evasion is possibly, as Professor 
Lauterpacht has contended, an obli- 
gation “without the vinculum juris. 
An obligation whose scope is left to 
the free appreciation of the obligee, 
so that his will constitutes a legally 
recognized condition of the existence 
of the duty, does not constitute a 
legal bond.” 


Declaration May Be Invalidated 


There is a further possibility that 
the amended reservation may legally 
invalidate the United States Declara- 
tion, as offending against the funda- 
mental principle of the Statute that 
the Court shall have the power to 
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decide disputes concerning its own 
jurisdiction, including questions as 
to the meaning or effect of reserva- 
tions. There can be no doubt that 
declarant states may exclude certain 
classes of disputes from the jurisdic- 
tion of the Court, subject to the pro- 
vision of Article 36 (6) of the Statute. 
This is implicit in Article 36 it- 
self, was established by unquestioned 
practice under the former Statute, 
and was reaffirmed at the San Fran- 
cisco Conference. 

It may be argued, however, that 
such a reservation as that of the 
Connally amendment stands upon a 
wholly different footing, since it pur- 
ports by the unilateral decision of an 
interestea party to suspend the oper- 
ation of an express provision of the 
Statute, conferring upon the Court 
a power which is obviously essential 
if the scheme of compulsory juris- 
diction is to be effective. A declar- 
ant state accepts jurisdiction under 
the Statute, and to attempt to de- 
prive the Court of the power to de- 
termine the scope of its own compe- 
tence is to deny the essence of the 
obligation envisaged by the Statute. 


‘Judge in One's Own Cause’’? 


In his attack upon the validity of 
the Connally amendment, Senator 
Pepper took this general view: To 
attach the original reservation, and 
then to superimpose another upon 
it, he declared, “‘flies, first, into the 
very teeth of the purpose and con- 
cept of the Court, and in the second 
place, into violent conflict with sub- 
paragraph 6 of Article 36... . If 
there is anything fundamental in the 
law, it is that one cannot be the 
judge of his own cause. Yet here we 
are laying down in one reservation 
that the World Court shall not have 
jurisdiction over domestic matters, 
and in the second place that we will 
decide whether or not a matter is 
domestic. . .. We take the Court as 
one takes his spouse, for better or 
for worse. We cannot say, once we 
admit its jurisdiction, that it may 
exercise only a limited part of its 
authority by the Statute, and exclude 
another part when we happen to be 
affected. ... Once we give authority 


for compulsory jurisdiction to at- 
tach, then the law as embodied in 
Article 36 of the Statute becomes 
effective, and we cannot by reserva- 
tion in conflict with and in opposi- 
tion to the Statute authority limit 
the jurisdiction of the Court.” 


American Attitude Toward 
Compulsory Jurisdiction 


The United States at San Francisco 
supported Soviet Russia in resisting 
the demand of nearly all other states 
that acceptance of the compulsory 
jurisdiction of the International 
Court of Justice be made universal 
among all members of the United 
Nations. In urging a continuation 
of the optional plan it could then 
plead the necessity of such a system 
as a sine qua non of Soviet member- 
ship in The United Nations and the 
Court, and as a possible prerequisite 
of the Senate’s approval. The Sen- 
ate, in acting upon the Resolution 
which Senator Morse and his col 
leagues had proposed with high pur- 
pose and promoted with outstanding 
eloquence and skill, had an oppor- 
tunity to take a great stride forward 
toward the goal of achieving peace 
through law. 

In qualifying and compromising 
its acceptance of the jurisdiction of 
the Court by an amendment con- 
ceived in suspicion-and inspired by 
fear, the Senate has implied one, or 
perhaps all, of the following atti- 
tudes: Mistrust of the competence 
and integrity of the Court; lack of 
confidence in the soundness of our 
legal position in the world today; 
or a determination to maintain any 
position, even contra legem, which 
the United States as a great Power 
may choose to assume. Senator Con- 
nally’s amendment not only impairs 
the moral significance of our declara- 
tion; it may conceivably deprive it 
of any substantial practical effect. 

One may, perhaps, be pardoned 
in repeating a parable once told by 
M. Fernandes, the great Brazilian 
jurist who was the “father” of the 
Optional Clause. It is summed up in 
a dialogue in which the small states 
question the great: 

(Continued on page 721) 
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An HONORABLE TITAN: A 
Biographical Study of Adolph S. 
Ochs. By Gerald W. Johnson. 
lugust, 1946. New York: Harper 
ind Brothers. $3.50. Pages ix, 313. 


Those of us who, at any age or 
stage of life, have had something to 
lo with the Fourth Estate, in some 
capacity however humble, feel like 
taking “time out” now and then to 
record our appreciation of the per- 
sonality and public service of 
\dolph S. Ochs. The present oc- 
casion is the publication of Gerald 
Johnson’s biography of him, fifty 
years after he became the publisher 
of the New York Times, and eleven 
years after his death. 

My reasons for taking this de- 
partment’s lawyers 
something about Ochs are not wholly 
personal. It has long seemed to me 
that an independent, fearless news- 
paper as Ochs conceived it is 
veritably like a Bar Association—one 
of the institutions of 
American freedom. Each should be 
trustworthy and faithful in its re- 
porting of the facts upon which in- 
formed opinions should be based. 
Each should be independent, bold, 


space to tell 


invaluable 


fearless in presenting its well-con- 
sidered opinions, but its views and 
policies should not shape or select 
the facts. Each should be actuated 
by the ‘public interest, should not 
be servile to government or patrons 
and should not lend itself to any 
selfish objectives or personal ends. 
Each must reflect the zeal, capacity 
and courage of many men; neither 
institution can last long as “the 
lengthened shadow” of one per- 
sonality or a few. 

Adolph Ochs was a great pub- 
lisher who never tried to become an 


editor. He had the genius to build 
and to lead, to set a standard rather 
than to dictate the manner in which 
it was lived up to. He realized that a 
truly independent newspaper, like 
any other human institution, has to 
be and be kept solvent and well run. 
A newspaper “on the ragged edge” 
of financial disaster becomes craven; 
bad management in the front office 
has silenced many a fearless pen. In 
a newspaper as in any other institu- 
tion of freedom, some of the indis- 
pensable men do no intrepid report- 
ing of facts and write no persuasive 
statements of views; the services of 
those who keep the house in order 
financially and give the security of 
good management are just as essen- 
tial, although less conspicuous. Ochs 
took a great paper which was nearly 
bankrupt from “personal journal- 
ism” and put the solid rock of finan- 
cial stability under the feet of those 
who were fulfilling the function of 
getting the 
straight. 
But for this the Times could not 


news and giving it 


have become a medium depended 
on, by men and women in all parts 
of the United States and the world, 
for the full factual coverage which is 
not supplied by newspapers which 
have filled their pages with “comic 
strips”, syndicated “gossip”, “bridge” 
lessons, hints for “health” and other 
chatty and humorous material, but 
give sparse and scant backgrounds 
Ochs 
never lowered his sights or cheap- 


of the world’s great events. 


ened the contents of his paper. “If 
all of you go into that field,” Kent 
Cooper heard him say to a group of 
publishers, “you will lift the New 
York Times to a conspicuous emi- 
nence as a newspaper, since it will 
not do so. For that reason I could 





selfishly hope that you will. But | 
do not hope it.” 

Ochs learned early, perhaps in 
Tennessee, characteristic 
which a great newspaper has in com- 
mon with an independent Bar As- 
sociation. He chose usually to pre- 


another 


sent both sides of vital questions as 
well as the Times’ own views when 
they were formed, which often took 
time. For this the Times, again like 
a representative Bar Association, was 
and is criticized sharply by the ex- 
tremists, who want to see only their 
own notions of facts in print and to 
have only ideas 
advocated. Ochs seemed surest of 


their own pet 


his course when both “wings” were 
protesting vehemently. Says Gerald 
Johnson: 

He was incessantly denounced by 
radicals, and that is well known, for 
they did it publicly and as loudly as 
they could; what is not so well known 
is the frequency with which he was de- 
nounced by reactionaries, for they 
usually did it privately, although not 
less violently. . . . He was a conserva- 
tive, but only in the sense that he be- 
lieved it wise to make haste slowly; he 
never believed in standing still or in 
trying to go backward. 

Gerald Johnson is of a capable 
generation of American biographers, 
historians and magazine writers who 
never saw or worked for or with 
Adolph Ochs. If he had done so, I 
doubt if he would have chosen the 
title he did. I do not think the kindly 
Ochs thought of himself as a “‘titan” 
—or was one. Johnson mentions, for 
contrast — other “‘titans” — Carnegie, 
Hill, Morgan, Rockefeller, Wana- 
maker—and prefixes “honorable” to 
single out his subject, which again 
may be needlessly unjust to others. 

It seems to me that Johnson made 
his initial mistake in putting Ochs 
in a category in which he does not 
belong. He refers to Ochs as a “mer- 
chant of ideas.” I agree with Kent 
Cooper that this is too limited a con- 
cept and a most inept one. Ochs was 


not “selling” ideas, in the competi- 
tion of any market place, any more 
than a church or a university or a 
Bar Association “sells” facts or ideas. 
His standards were not of merchan- 
dizing or mass production. He was 
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truly of a profession—that of minis- 
tering to the public’s need for trust- 
worthy news and considered views 
—his ideals were those of contribut- 
ing to the enlightened public opin- 
ion of his time. 

Ochs’ own life is a tribute to the 
American system of private enter- 
prise and individual opportunity 
which he so staunchly sought to pre- 
serve. He was born in Cincinnati; his 
Old Testament father took him to 
Eastern Tennessee, then in the throes 
of the privations of Reconstruction 
days. When his father failed in busi- 
ness, the son gave up school at the 
age of 11 and went to work as a Car- 
rier boy for the Knoxville Journal, 
at 25 cents per day. Successively he 
was a printer’s devil, apprentice 
printer, a roving journeyman print- 
er, then a drug clerk and store clerk 
in Providence, Rhode Island. 

But the smell and stain of print- 
er's ink never get off one’s hands 
completely; soon he was “hitting the 
road,” with his “stick” in his back 
pocket, wandering for a job. Truly 
great characters in America have had 
a composing room as their Alma 
Mater. More than a few journeymen 
printers of the old days were among 
the best informed, most kindly, sa- 
gacious, well-poised and lovable phi- 
losophers I have ever known. They 
rarely had moorings or business 
sense, but America lost something 
when they disappeared into “homes” 
of the Typographical Union or died, 
and were superseded by rapid-fire 
“linotype operators” who do marvel- 
lous things with machines but rare- 
ly know the fonts of type. Henry 
George, Adolph Ochs and Walt 
Whitman, were among these alumni 
of printshops. Ochs never forgot his 
schooling and his struggles, but he 
also learned in the hard way the art 
of building and making a newspaper 
truly independent. 

With two colleagues from “the 
case” in a Tennessee shop, he took 
over a Chattanooga paper which was 
“on the rocks”, made a failure of 
it, struggled to get out a city direc- 
tory, and finally “bought” the Chat- 
tanooga Times on a working capital 
of $12.50. Success in management in 
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Tennessee led him to New York, 
where he wangled the little capital 
needed then to acquire the great pa- 
per which had staked its all to help 
a great lawyer, Samuel J. Tilden, 
crush the “Tweed ring”—the Times’ 
last “‘crusade’”’. 


Two paragraphs from Ochs’ 
avowals of his faith are worth read- 
ing and treasuring by lawyers, for 
here we, too, take our stand: 

The people, as they gain culture, 
breadth of understanding and inde- 
pendence of thought . . . more and 
more demand the paper that prints 
the history of each day without fear of 
consequences, the favoring of special 
theories or the promotion of special 
interests. 


Of course, there should be an edi- 
torial policy—that we all know. And 
that editorial policy should be strong 
and firm as to the big issues of the day. 
Now, the men who form that policy 
may be right or wrong, from various 
viewpoints. A newspaper cannot please 
all readers. But whatever that policy 
is, it must be the honest belief of those 
who form it and it must be adhered 
to firmly and honestly and fearlessly. 

Why has not America gone the 
way of the totalitarian countries? Is 
not one of the reasons the fact that 
America has had, and still has, great 
independent newspapers, of which 
the Times is but one, which tell the 
truth boldly and clearly and keep 
public opinion more alert and in- 
formed than it is in other countries? 
Would England have yielded to La- 
bor-party Socialism if the newsprint 
shortage had not reduced its jour- 
nals to mere bulletins—who can tell? 


And why are the courts of Amer- 
ica, as a whole, still the instrumen- 
talities of law-governed justice, and 
its legal profession stirred to plain 
talk and action in the face of the 
dangers which beset our country? Is 
it not because independent Bar As- 
sociations, independent newspapers 
and fearless leaders of the churches, 
dare here to speak out, against gov- 
ernment if need be, and always 
against the infiltrations of Commu- 
nism by whatever “sugar-coated” 
name it has been called? 

Americans should cherish and 
support all of our institutions of 
freedom and justice, in our own 


country and in the world which so 
profoundly influences us; and Amer- 
ican lawyers should be vigilant to 
defend always the freedom of the 
press and to honor those who have 
built and preserved these citadels 
of liberty. Here your JOURNAL, as the 
only independent National magazine 
which does not depend on advertis- 
ing or solicited circulation, has its 
mission and its mandate, from the 
lawyers of America. 


WILLIAM L. RANSOM 
New York 


I TOO, NICODEMUS. By Curtis 
Bok. New York: Alfred A. Knopf. 
September 12, 1946. $3.50. Pages 
349, 


The gifted President Judge of the 
Court of Common Pleas No. 6 in 
Philadelphia has written humanely 
and sympathetically of the array of 
situations which a trial judge meets 
in his daily work. The book is 
neither a novel nor a collection of 
court stories, but rather the por- 
trayal of a cross-section of the ex- 
periences of a working judge. 

Born in Pennsylvania in 1897 
as the son of Edward Bok, the 
famous publisher and author, Curtis 
Bok was graduated from the Uni- 
versity of Virginia, practiced law in 
Philadelphia, was a Judge of the 
Orphans Court of Philadelphia 
County and in 1937 was elevated to 
his present post. He has been a 
member of the American Bar Asso- 
ciation since 1936. He will be re- 
membered as the author of Back- 
bone of the Herring, which created 
the kindly character of Judge Ulen. 
This reviewer suspects that the 
author has put into the book much 
of his own philosophy and practice 
in judicial work. The present work 
is heartening reading, because it 
makes one feel better about judges 
and about all sorts and conditions 
of men. It may well be turned to as 
one judge’s answer to the challenges 
put to the courts by a brilliant 
editor’s address, which is published 
elsewhere in this issue. 
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Cases AND MATERIALS ON 
JUDICIAL ADMINISTRATION. 
By Maynard E. Pirsig. St. Paul: West 
Publishing Company. June 1946. 
$6.50. Pages xxvii, 1017. 


Law school casebooks are not 
popular reading with lawyers, and 
this reviewer does not suggest that 
Judge Pirsig’s volume will constitute 
an exception. Justification for dis- 
cussing it here lies rather in the 
challenge which it presents to law 
schools to begin early the task tra- 
ditionally undertaken by bar asso- 
ciations, frequently too late for good 
results, of inducing lawyers to rec- 
ognize more fully the social and pub- 
lic responsibilities of their profession. 

A standard complaint of older 
lawyers concerning young men fresh 
from law school has been that “they 
know a lot of theoretical stuff but 
they haven’t got enough practical in- 
formation”. Many good law schools 
today are trying to overcome these 
complaints to varying extents by the 
use of “realistic” casebooks, summer 
“interneships” in lawyer's offices, le- 
gal clinics of one kind or another 
and special practice courses, even in- 
cluding “Office Practice”. For the 
most part, however, this “practical” 
and “realistic” teaching is given 
with a realization, now common to 
both professors and practitioners, 
that not everything can be taught in 
law school, and that the principal 
value of clinics, interneships and the 
like is to give law students a better 
background for intelligent appre- 
ciation of the subject matter of the 
standard law courses, so that they 
may for example see a Bills and 
Notes case in terms of the banking or 
real estate transaction out of which 
it arose rather than as an abstrac- 
tion in theories of the nature of good 
faith and consideration. 

A closely related and superficially 
paradoxical complaint, arising most- 
ly in recent years, is that the gradu- 
ates of the schools are too much im- 
mersed in the problems of law as 
law—perhaps even in the “practical 
aspects of the law”—and do not have 
a proper understanding of the law- 
yer’s obligations as a member of 


the organized profession or of the 
profession’s place in the society to 
which it must justify existence. Thus 
it has been said that the law schools 
do little more than prepare their 
graduates, adequately or inadequate- 
ly, to make a living out of society by 
practicing law in it, and that they 
place too little emphasis on the re- 
turn which the lawyer or the Bar 
should render to society in the form 
of a judicial system organized to 
achieve a maximum of justice and a 
legal profession organized to achieve 
a maximum of useful service to 
society. 

Despite understandable exagger- 
ation as to how little students learn 
in law school, the fact is that young 
men often do go through good law 
schools without learning anything 
about the organization or programs 
of local or State Bar Associations, 
about the American Bar Association 
and the Junior Bar Conference, 
about the American Judicature So- 
ciety, about the machinery which has 
variously been set up for handling 
discipline and grievances and deal- 
ing with the unauthorized practice 
of law, about plans for promoting 
more efficient modes of selecting 
judges, extending the rule-making 
power of courts or unifying judicial 
systems, about the work of judicial 
councils and about dozens of other 
matters with which public-spirited 
lawyers and bar groups constantly 
concern themselves. 

Traditional courses in legal 
ethics, now seldom offered in the 
schools, too often dealt with too few 
of such matters, and handled the 
rest in a Sunday School fashion not 
satisfying to adult students. Profes- 
sor Cheatham’s casebook on The 
Legal Profession, published in 1938, 
avoided the old pitfalls and set forth 
a body of teachable cases and “mate- 
rials” which, had the War not inter- 
vened to prohibit desirable expan- 
sion of curricula, would undoubt- 
edly have been employed effectively 
in many law schools to acquaint 
young lawyers somewhat with the 
ethical standards and the formal or- 
ganization of their profession. Judge 
Pirsig’s new casebook goes beyond 
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Professor Cheatham’s principally in 
the increased wealth of interesting 
material which it contains (it is 
nearly twice as long as the earlier 
volume) and in the greater number 
of important topics dealt with. Like 
Cheatham’s work, it is compiled for 
adult readers, and classes using it 
should not languish either from in- 
ertia or disinterest. 


Good teaching tools are not in- 
dispensable to good teaching, and 
important subject matter may be 
well taught without any formal 
teaching tools. Without such tools, 
however, it is less likely to be well 
taught, or taught at all. From the 
view of those interested in the things 
that good bar associations strive for, 
there is reason for cheer in the fact 
that it is much easier today to give 
students a fair understanding of the 
function of the legal profession in a 
democratic country than it was a dec- 
ade ago. 


RosBERT A. LEFLAR 


Fayetteville, Arkansas 


Hrrosuma: A REPORTER 
AT LARGE. By John Hersey. The 
New Yorker, August 31, 1946. 15 
cents. Pages 45. 


Can any thing or any person 
arouse the American people to open 
their eyes to see and their ears to 
hear what is being told them about 
atomic energy? Or must the atomic 
bomb speak for itself in all its ex- 
plosive power so that, while mil- 
lions perish horribly, the fragment 
that may be left can learn? 

The way to understanding had 
been opened by such widely read 
authors as H. G. Wells and by the 
universally seen “comic” strips which 
daily reveal the exploits of Buck 
Rogers and Superman. 

The scientists’ first worry was that 
they could not stop the chain reac- 
tion once they had started it; not 
one informed person was positive 
how Fermi’s controlled experiment 
in Chicago would end. Their pres- 
ent and even greater worry is how 
to make plain to the peoples of the 
world the fate that may await them. 

(Continued on page 699) 
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An Opportunity for Lawyers to Speak 


In a report recently presented to the Supreme Court 
the Advisory Committee recommends a number of im- 
portant amendments to the Rules of Civil Procedure. 
Elsewhere in this issue is an excerpt from an aiticle 
prepared by Walter P. Armstrong as to the nature and 
scope of the amendments. 

The purpose of most of the recommendations is 
clarification of the rules so as to eliminate ambiguities 
disclosed by the experience of seven years. There are, 
however, some important changes. The desirability of 
many of these is self-evident, and most of them were 
incorporated or at least adumbrated in the first or sec- 
ond draft of the amendments which were widely dis- 
cussed by the Bench and the Bar. Of this type are 
amendments abolishing the bill of particulars, broad- 
ening the scope of relief by motion from judgments, 
providing for judgments on multiple claims and fixing 
the practice when both a motion for new trial and a 
motion for judgment are filed. Differences among the 
Circuit Courts of Appeal are settled by requiring a 
written finding of facts in cases tried with an advisory 
jury and when on motion of the defendant there is a 
dismissal “on the merits” at the end of the plaintiff's 
case. 

Especially to be noted is the reduction of time al- 
lowed for appeal from a District Court to a Circuit 
Court of Appeals from three months to thirty days in all 
cases except those “in which the United States or an 
officer or agency thereof is a party’, and to sixty days in 
such cases. 

Unfortunately the most controversial amendment is 
one as to which there has been little discussion because 
it was not generally known until the Report was filed. 
This amendment permits delving into an adversary’s 
investigation file where “denial of production or in- 
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spection will unfairly prejudice the party seeking the 
production or inspection in preparing his claim or de- 
fense or will cause him undue hardship or injury.” The 
proposed amendment applies to investigations made 
by lawyers except that it expressly protects from inspec- 
tion any “writing that reflects an attorney's mental 
impressions, conclusions, opinion or legal theories.” 

This is a radical departure from the practice to 
which many lawyers are accustomed, and it will be 
opposed by many as an unwarranted invasion of files. 
An opportunity to be heard as to it will be welcomed 
by many lawyers. 

A disappointing feature of the Report is the failure 
to include a uniform condemnation rule. There will 
never be any truly uniform Federal procedure until the 
outmoded conformity practice is eliminated in eminent 
domain cases. 

The Advisory Committee has not, however, con- 
fessed an inability to make headway on this issue. A 
condemnation rule was included in the first draft of 
the amendments. This proposal was immediately 
criticized as being too favorable to the condemnor and 
as not effectuating uniformity because it excepted pro- 
ceedings instituted by the TVA and would not apply 
in the District of Columbia. The Committee withdrew 
this proposed rule, and it does not appear in the final 
draft which accompanies the Advisory Committee's 
Report to the Court. 

A sub-committee of the Advisory Committee has now 
revised this rule for consideration. At the Committee’s 
request we print its full text in this issue. Seemingly 
the revision has been approved by interested govern- 
mental authorities but has not yet received the sanc- 
tion of the Advisory Committee itself. 


The re-draft of this rule came to us just before the 
“deadline” for this issue—too late for complete analysis 
or extended discussion. However, first examination 
discloses that while it is less favorable to the condemnor 
than was the rule first proposed, it is still objectionable 
because of the exceptions retained. Obviously further 
consideration is essential. 


Both the submitted amendment broadening the 
scope of “discovery” and the unapproved draft of a 
condemnation rule will be made the subject of discus- 
sion at an “open forum” session of the Assembly at 
Atlantic City during the week of October 28. The 
Board of Governors wisely voted for this in Chicago on 
September 8. Judges, lawyers and teachers of law, are 
invited to attend and speak their views. This is in 
accordance with the previous “open forum” at the 
Boston meeting and the institutes held under Associa- 
tion auspices as to the original Rules. 


The work of the Advisory Committee is generally so 
excellent that it should not be marred by these defects, 
especially as they can be easily remedied. A proper 
rule as to condemnation procedures should be for- 
mulated. After the “open forum” has disclosed the 
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views and suggestions of the Bar, the Advisory Com- 
mittee should file a supplemental report in time for 
the Court to include any additional recommendations 
in the amendments which it promulgates and transmits 
o the Attorney General. 


The 1946 Annual Meeting 


At the end of this month, members of the Association 
will assemble in Atlantic City under the leadership of 
President Willis Smith and Chairman Tappan Gregory 
of the House of Delegates, for the Sixty-Ninth Annual 
Meeting. 

This will be the first full-scale meeting of the As- 
sociation since 1941. The days of curtailed and limited 
meetings are happily over, with the ending of the con- 
ditions which caused them. The attendance of members 
this year may not be as large as it customarily was 
before the war, but the advance reservations indicate a 
fully representative gathering, despite travel conditions 
not yet wholly favorable. 

The program which has been arranged is attractive. 
Important issues are to be debated and decided, in 
each the Assembly and the House. Members who have 
not yet decided and arranged to come to this meeting 
will find it well worth their while to attend. 

Those who come to Atlantic City will have abundant 
reasons for satisfaction with the legislative and other 
accomplishments of this Association year. The chief 
cause for gratification, however, is the fact that the 
lawyers of America are rallying to the standard of the 
\ssociation in greater numbers than ever. The current 
gains in membership are impressive. 

More than 38,000 lawyers will be enrolled in the 
Association at the end of October. A great deal of well- 
organized work has contributed to this, but the basic 
fact has been that the Association attracts and deserves 
the support of lawyers for its great objectives. The 
number of members, at the stated periods, tells the 
story: 


1930 28,667 1943 30,968 
1936 28,228 1945 34,134 
1941 30,834 1946 37,303 (thus far) 


Every additional member means that the JOURNAL 
and other publications of the Association go into an- 
other lawyer’s office and home in some community, to 
carry from month to month the message of the con- 
certed efforts to improve the administration of justice, 
to promote the ideals and interests of the profession of 
law, to maintain popular respect for and confidence in 
the courts, to curb the abuses in the administrative 
agencies, to preserve the fundamentals of constitutional 
government in the United States and to extend the 
rule of law, justice and organized cooperation for peace 
among all Nations. 


Editorials 


This is a good time for the lawyers of America, 
through their representative Assembly, House of 
Delegates, Sections and Committees, to meet, take coun- 
cil, exchange experiences, make plans, discuss and vote 
their views on questions important to the profession and 


the public. Assistance and impetus to an informed 
public opinion on vital issues will result from the 1946 
meeting of the Association, and we urge every member 
to come if he can. Our November and December issues 
will report fully the proceedings. 


“Courts, Departments and A gencies” 


Further to fulfill the Journal’s policy of being of as- 
sistance to practising lawyers, judges, teachers and 
students of law, and lawyers in the service of govern- 
ment, we announce a new department, to appear 
monthly under the above title. We shall plan for its 
appearance first in our November issue. 

Our purpose will be to assemble and publish in it 
such items of news, information, etc., as may save the 
time of our readers and help them in their daily work. 
News as to rulings, regulation, interpretations, decisions, 
amendments, developments as to practice and _pro- 
cedure, will be included; but we do not contemplate 
an inclusive coverage or selective service as such. 

We hope that members of the Association will find 
in it information that will interest and assist them, but 
they cannot expect to substitute it for the facilities and 
services on which they customarily depend. 

Necessarily, we shall proceed by experimentation 
and by trial and error, to find what may be the most in- 
formative and useful type of items for the new depart- 
ment. Its scope may be broadened or its form changed 
as experience points the way. We shall be glad to 
receive at any time the suggestions, and particularly the 
criticisms, of our readers. 


Amount of Annual Dues 


Responsible leaders of the Association, who have been 
especially identified with its sound financial manage- 
ment during the period of sharply increasing costs of 
printing, materials and supplies, clerical forces, as well 
as administrative assistance, have filed a proposed 
further amendment, relating to Article II of the By- 
laws of the Association, to be voted on at the Atlantic 
City meeting on October 28. 

The proposed amendment is published on another 
page. Notice of it has been given also in the Advance 
Program pamphlet. 

The proposal does not increase the annual dues for 
Association membership, which have been stationary 
since 1927. 
dues if such action is deemed to have become necessary 
or advisable. With the markedly higher costs of prac- 


It authorizes a change in the amount of 
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tically everything which enters into the carrying on 
of the Association’s work, it seems to be simply good 
business sense to put the House of Delegates, on the 
recommendation of the Board of Governors, in a posi- 
tion to deal with the situation as need arises. 

The effectiveness of the Association’s expanding 
work requires adequate revenues and prudent, careful 
management. Many State and local Bar Associations 
now have dues in force which are larger in amount 
than those which the American Bar Association has had 
in effect since 1928. As shown in the forceful statement 
by Lane Sumners of the Washington State Bar, pub- 
lished with “Bar Association News” elsewhere in this 
issue, State Bar Associations are increasing their dues 
to finance programs of aggressive work. 

Other amendments of the Constitution and By- 
laws, which are to be voted on by the Assembly and 
House in Atlantic City, were published in our Sep- 
tember issue (page 588). Members should examine 
these, too, and make known their views about them. 


For the Public and the Profession 


At its Annual Meeting this month, the Association and 
various of its Sections and Committees will come to 
grips with two practical problems which are important 
to clients and the public, as well as to members of the 
profession of law. As is its custom, the Association will 
endeavor to develop, agree upon and recommend, prac- 
ticable measures to end existent abuses which have 
caused a great deal of concern to lawyers throughout the 
country. 


As was recognized at the time it was under considera- 
tion, there are two serious problems which the Admin- 
istrative Procedure Act does not meet and solve. One is 
that of the burdensome requirements placed on the 
admission of lawyers to practice before administrative 
agencies. Not only is this time-consuming and bother- 
some, but it tends to create an atmosphere of being per- 
mitted to practice by favor rather than as of right, and 
does not make for a vigorous and outspoken representa- 
tion of the client’s cause. In some instances, these re- 
quirements have been claimed to have been used for 
actual discrimination and repression. 

The other abuse is the uncontrolled or lightly con- 
trolled admission of laymen to represent clients before 
many of the agencies. This has often led to the inept and 
inadequate representation of clients before some agen- 
cies, by comparatively untrained laymen who lack the 
ethics, the skills and the courage, of members of an 
independent profession. 

The Association’s Committee (now its Section) on 
Administrative Law was aware, from the first, that its 
bill did not cope with these abuses. Two things stood 
in the way of overcoming the deficiency at that time: 
Adequate provisions to cover both problems had not 
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been brought to the point of the considered draftsman- 
ship which would ensure their acceptability and ef- 
ficacy; and there was a practical unanimity of opinion, 
on the part of those who were on the firing-line for the 
Association’s bill, that these practice problems would 
have to be dealt with as a second step, through general 
regulations and further legislation. Chicago and other 
local Bar Associations opposed the enactment of Section 
(6), sub-division (a), of the bill as it stood. Samuel Mi- 
con, of the Chicago Bar, discusses the problems, else- 
where in this issue. 

The new Section of Administrative Law will discuss 
the problems intensively at Atlantic City. The Commit- 
tee on Unauthorized Practice of Law will be at work 
jointly with the Section on remedial proposals. Members 
of the Association are invited to express their views at 
the Section meeting. Expert and experienced drafts- 
manship will embody the considered judgment. 

The outcome will be an urgent measure on the 
Association’s program for 1946-47. There is assurance 
that carefully formulated proposals will be actively 
supported in the Congress. 


Law Offices for Persons of Moderate Means 


It is an established constitutional principle that no 
man shall be denied justice because he is penniless. The 
words on the facade of the United States Supreme 
Court Building are: “Equal Justice Under Law.” This 
principle is given effect through legal aid work. We 
know how to provide high-grade professional assist- 
ance to the poor, efficiently and economically. Legal 
aid offices must be developed more rapidly, but at 
least we have learned how to solve a practical problem 
that had to be solved in a democracy if its legal institu- 
tions were to hold the respect of millions of its citizens. 

There is now shaping up a problem that is identical 
in principle but which is so vast and whose ramifica- 
tions extend so far that an entirely different solution 
will have to be found. 

As the “poor” now produce over 300,000 applicants 
for legal aid every year, it is believed that persons in 
the next higher economic bracket would produce over 
3,000,000 clients a year. These persons are able to pay 
a fee but not a full fee. We call them (because all 
terminology in this field is unsettled) “persons of 
moderate means.” We can herein suggest only a few 
of the many ways in which this problem fans out. 

Legal aid offices do not compete with the Bar. Ex- 
perience has shown that law offices for persons of 
moderate means may sound now like a direct competi- 
tion. But do these people go to lawyers at all now? 
There is some evidence that they do not, but does 
anyone really know? We should find out. 


Many students of legal education believe there is 
a serious gap between what a man learns in law school 
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and what he ought to know before he can decently be 
admitted to practice. No State will license a doctor 
on merely his academic education and his theoretical 
training in a medical school. The mistakes of a law- 
yer untrained in practice may be less dramatic than 
those of a surgeon, but they are none the less serious. 

Are law offices for persons of moderate means, with 
their unlimited “clinical” material, the perfect answer 
for an apprenticeship-internship training in actual 
practice under supervision to be required after law 
school but before admission to the Bar? 

If, in this fast-changing era, a sudden and insistent 
demand for such offices arises, will the organized Bar 
be ready with a constructive answer or will the 
filling of the need go by default to some governmental 
agency or to labor and commercial organizations? 

Those with their ears to the ground report that 
the rumblings are coming nearer. In 1938 this Asso- 
ciation’s Committee on the Economic Condition of 
the Bar published its Manual and raised, directly or 
by implication, these very questions. With the passage 
of time, the emphasis has shifted, and the Association’s 
Committee is now called the Special Committee on 
Legal Service Policies. 

Law school men are now giving the subject serious 
consideration from the point of view of legal educa- 
tion, probably as post-graduate work. The Legal As- 
sistance Officers of the Army and Navy have directly 
asked our profession “to whom and through what 
channels do we refer cases of soldiers and sailors who 
are not applicants for charity, who can pay something 
but ordinarily cannot pay full fees?” Labor unions have 
established for their members “counselling” on such 
things as economics, budgeting, health, and are con- 
sidering the addition of “legal counselling.” 

There is growing an uncomfortable feeling that 
persons of moderate means are turning away from 
lawyers to lay agencies because such agencies are 
cheaper and more efficient, and because they can and 
do advertise their existence and service. If there is no 
basis for such a feeling, it is hard to understand how 
many such agencies can exist at all. 

Just as the different aspects of the problem are 
disparate, so the men who are thinking about it or who 
could help with their information or experience are 
widely separated. There is no coherent, articulated 
attack on an admittedly complex problem. 

To provide a forum where ideas on so vital a subject 
can be pooled and information exchanged, the 
JOURNAL invites all who are thinking about it to con- 
tribute short articles on any aspect of the problem and 
on any side of it. 

If this invitation evokes from our members a 
response of material really worth while, we shall arrange 
it, together with suitable comment, in symposium form 
and present it to our readers in a subsequent issue or 
issues, 


Editorials 


Repercussions of the Connally Amendment 


The thoughtful article which Lawrence Preuss con- 
tributes to this issue, in exposition of the substantial 
questions which are raised by the Senate’s adoption of 
the Connally amendment to the Morse Resolution 
(S. 196) for American acceptance of the compulsory 
jurisdiction of the World Court, may serve also to 
“high light”, to an extent perhaps not intended, the 
present critical situation as to the “organized inter- 
national cooperation” which was expected to follow 
World War II. 


American lawyers had confidently hoped and ex- 
pected, we believe, and their House of Delegates had 
repeatedly urged, that the United States would accom- 
pany or follow its ratification of the Charter and its 
participation in The United Nations with the filing of 
a Declaration within the explicit terms of Article 36, 
sub-division 2, of the Statute of the World Court. That 
earnest hope is not likely to be abandoned by American 
lawyers until it is fulfilled. At the same time, the vote 
of 50 to 12 in the Senate on August 3, to write into the 
Morse Resolution a reservation or condition by which 
the United States would make its own unilateral 
determination as to whether it had bound itself to sub- 
mit a particular legal dispute to the World Court, has 
a significance, as a part of the larger present picture, 
which goes far beyond the questions which Professor 
Preuss discusses as to the Court. 


Article 36, sub-division 2, of the Statute, states 
reservations which a declarant Nation may make. 
Article 36 and any Declaration filed under it are of 
course subject to the provision of Article 2, sub-division 
7, of the Charter that nothing in the Charter (or the 
annexed Statute) shall “require” any Nation to submit 
for settlement under it by any organ of The United 
Nations (which includes the Court) any “matters 
which are essentially within the domestic jurisdiction 
of any state”. But sub-division 6 of Article 36 of the 
Statute provides expressly that: “In the event of a 
dispute as to whether the Court has jurisdiction”—it 
would have none in a dispute as to “domestic” affairs— 
“the matter shall be settled by the decision of the 
Court”. American lawyers had, we think, generally 
assumed that ratification of the Charter and the Statute, 
and any action taken under Article 36, would be sub- 
ject to the mandate of sub-division 6. 


The large majority in the Senate, and many other 
Americans, do not view the matter in that light, even 
as to the Court, during the present critical juncture in 
world affairs. The fundamental philosophy of this 
country, and of all or most of the other Principal 
Powers in The United Nations, is applied even to the 
peaceful adjudication of legal disputes. Senator Con- 
nally, Senator Vandenberg, and others in high place, 
have made it clear that although the United States 
seeks whole-hearted cooperation with other member 
Nations as such, it joins with them in reserving unto 
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itself full freedom of decision and action, even as to 
submitting to the Court legal disputes which seem to 
it to involve questions essentially internal and domestic. 

A re-survey of fundamentals may help public under- 
standing at this juncture. Disappointment and con- 
fusion have arisen in the minds of more than a few 
people, who had assumed that the Charter of The 
United Nations brought into being some kind of a 
“world government”, although limited in its powers. 
No international “government” was intended in San 
Francisco; use of the word has caused confusion and 
discouragement, because “government” connotes, to 
Americans, a structure and powers not provided for The 
United Nations at all. 

The basic Moscow Declaration, obtained by Sec- 
retary Cordell Hull on October 30, 1943, recognized 


“The necessity of there being established at the 
earliest practicable date a general international organiza- 
tion, based on the principle of the sovereign equality of 
all peace-loving states, and open to all such states, large 
and small, for the maintenance of international peace 
and security”. 


The fundamenal concept has ever since been “or- 
ganized international cooperation” for peace, security 
and law. In endorsing the great objective, the Associa- 
tion’s House of Delegates referred to it on September 
12, 1944 (30 A.B.A.]. 545) as “the continued consulta- 
tion, association, agreement and organized cooperation, 
of The United Nations”. “Cooperation” may have thus 
far failed, at many points; “agreement” has been too 
often withheld; the ‘“‘veto” power has been too often 
used, even to frustrate majority decisions. But all that 
was in the letter, if not the spirit, of what was agreed 
to at Moscow, at Yalta, at Dumbarton Oaks, and at 
San Francisco. Each of the Principal Powers reserved 
its right to make unilateral decisions and withhold 
cooperation, at least on matters of substance. The 
United States has now adhered to this view, even as to 
the World Court. 

The United Nations was not given the structure, 
the attributes, or the powers, which are characteristic 
of “government”. Representative “government” con- 
notes minority acceptance of majority action, unless the 
organic law is contravened, also, the power of a law- 
governed Court to decide what the organic law means 
and forbids, whether particular parties want the Court 
to decide it or not. 

Not so this association of Nations. The Organiza- 
tion has no president or executive head; the Secretary- 
General has made his office one of vast usefulness and 
some powers, but he is, after all, only what his title 
implies. The presidency of the Security Council, rotat- 
ing monthly, carries little more than the duties of a 
presiding officer. The Security Council itself, with 
eleven members, is neither the executive of the Organi- 
zation, nor a legislative body. Through it the five Prin- 
cipal Powers, with “non-permanent” delegates from six 
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other Nations, confer and debate, and are supposed to 
endeavor to cooperate, agree and act, as to what shall be 
done to settle disputes at the political level and restore 
peace and security to a troubled world. 

The potentialities of the General Assembly, as the 
great public forum of the fifty-one Nations, have not yet 
been realized, because it has held only its organizational 
sessions. Much is expected of it, as a means of crystal- 
lizing the moral opinion of the free Nations of the 
world. But it has no powers to legislate in the sense of 
passing laws or adopting measures which are binding 
upon any country in the absence of its free and sub- 
sequent consent. “Legislation” is by treaty or conven- 
tion, which any nation may ratify or reject; that method 
of legislation is not characteristic of “government”. 

As to the World Court, the Charter and the Statute 
made it clear that the Court was not given a jurisdiction 
automatically obligatory as to a member Nation. Only 
by its own voluntary and affirmative decision and Dec- 
laration, or by express provisions of its voluntary 
treaties or conventions, was a Nation to be bound to 
submit its disputes to the Court. And the Senate of 
the United States has undertaken to reserve to this 
country the right and power to decide for itself, at the 
time a dispute comes up, whether the dispute is one 
which this country chooses to withhold from the Court. 
Only on the desperate issue of saving civilization from 
the atomic bomb has the United States urged that any 
of the Principal Powers should give up or modify its 
individual prerogative of refusing cooperation and 
blocking enforcement action; but this would be only 
after the Nations had agreed on, and_ individually 
ratified, a treaty or convention which set up the 
machinery and the rules for the international prohibi- 
tion or control of the use of atomic energy in war. 

No; we do not see in all of the foregoing the structure, 
attributes or powers which are characteristic of “gov- 
ernment”. The road-blocks in the path to “organized 
cooperatiqn” of the Nations are thus far many, serious 
and profoundly disturbing. The times call for truly 
united American support of the United Nations as the 
House of Delegates has urged without discouragement 
or despair, and without dividing public opinion to 
chase will-o-the-wisps. The public’s understanding of the 
crisis is not helped by confusions as to terms or by pre- 
supposing what does not exist. Analogies to the Ameri- 
can form of government are especially inapplicable. 

In any event, the vote of 50 to 12 in the Senate 
for the Connally amendment has made crystal-clear 
the policy predominant in that body, as to The United 
Nations in entirety and without exception as to the 
World Court. The questions discussed by Professor 
Preuss are receiving the thought of many lawyers. In 
our next issue, Senator Morse will state his views as to 
the effects of the amendment of his Resolution. Many 
American lawyers will continue to hope for, and to 
urge, a Declaration that will place the United States 
in its rightful position of leadership in support of the 
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Court, its jurisdiction, and the supremacy of law in the 
international sphere. When further progress has been 
made toward full and sincere cooperation among all of 
[he United Nations, it should be practicable to remove 
the reservation from the Declaration filed by the United 
States. 

Meanwhile, the sound and patriotic course for all 
our lawyers and people seems to us to be steadfast and 
united American support for “the United States first” 
rather than “Russia first”, for the foreign policy of the 
United States as promulgated by Secretary Byrnes and 
the Connally-Vandenberg “team” instead of any polit- 
ical counsels of division, and for The United Nations 
as the existing and best means of the “organized in- 
ternational cooperation” to which our Association is 
pledged, instead of “any manner of super-government 
or super-state’”. It would be dangerous to “rock the 
boat” at this stage of an ebb tide, which will turn. 


The Sections Can Help You 


In furtherance of our policy of acquainting all mem- 
bers of the Association, especially the thousands of 
newcomers as well as the returned lawyer-veterans, with 
all phases of the Association’s structure, work and per- 
sonnel of leadership, our September issue contained: 
“Know Your House of Delegates”. The make-up and 
workings of the House were described, and a complete 
roster of the names, addresses, and representative 
capacities, of the present House was given, so that our 
members could make known their views to their 
delegates. 

Similarly, our present issue contains: “Know Your 
Sections in the Association”. The scope, objectives, 
history, publications, current work, and prospective 
plans, of each Section are, for the first time in any one 
publication, brought together as a comprehensive pic- 
ture and then given in detail, following a description 
of the status and functioning of the Sections and a 
roster of the officers and Council members. 

A majority of the Sections are engaged in studies, 
surveys, analyses, compilations, in special fields. These 
eventuate in publications which are of substantial use 
to the members of the profession in their daily work 
for clients. For a practising lawyer to receive and read 
this useful material, in all of the fields of law in which 
he does or may practise, seems to us, from experience, 
to be as indispensable as it is for him to receive the 
commercial services “and the advance sheets”, on which 
he so much depends. 

Enlightened self-interest should lead members of the 
Association to join such Sections as will be of help to 
them. The same consideration should lead non-mem- 
ber lawyers to join the Association, and then the Sec- 
tions in their fields of interest. 

Other Sections are engaged, not so much in utilitari- 
an work for the profession, as in the advancement of 
objectives which are important to the public and the 
profession. Lawyers who join these give their support 


VALLOTIALS 


to the accomplishment of vital ends. 

All in all, the present story and picture of the As- 
sociation’s vital Sections should be read by every mem- 
ber. From month to month we shall follow up the 
present portrayal by giving the news of the interesting 
work and plans of the respective Sections. 


A Suggested “Court of Human Rights” 
American lawyers will be interested in the implications 
of the proposal made at the Conference of Paris by 
Foreign Minister Herbert V. Evatt, of Australia, leader 
of the Labor Party and former member of the Supreme 
Court of his country (32 A.B.A.J. 425), for the crea- 
tion of an impartial, international Court of Human 
Rights. Although he proposed to set up such an un- 
precedented tribunal as a part of the five peace treaties 
under discussion, rather than through an amendment 
of the Charter of The United Nations, his demand is 
likely to be renewed when the General Assembly meets 
and the implementation of the work of the Commission 
on Human Rights is under consideration. 

The most startling innovation proposed by the 
militant jurist from “down under” is the creation of an 
international court to which appeals as of right could 
be taken, by individuals as well as Nations, from the 
decisions of National Courts, such as the Supreme Court 
of the United States, in matters affecting the observance 
and enforcement of what is referred to, without defini- 
tion, as “citizenship, human rights and fundamental 
freedoms.” The Australian proposal in this respect was 
stated as follows: 

To establish an impartial Court of Human Rights to 
enforce obligations created by the treaties regarding 
citizenship, human rights and fundamental freedoms. Sub- 
ject to reasonable conditions this court could be invoked 
by the way of appeal from national courts or in special 
cases by direct approach. 

The right of invoking jurisdiction of this court should 
extend to individuals and to groups, as well as to States, 
and its judgments should be accepted under the treaty as 
enforceable not only against individuals or groups but 
against States and local agencies. 

A second proposal by Mr. Evatt, no less controversial 
in the Conference of Paris, was “to extend the United 
States proposal to protect the fundamental rights of the 
people within any territory to be ceded by Italy, to all 
other territories ceded under the five treaties.” The 
implications of this will appear from a reading of the 
United States proposal, as contained in Article XIII of 
the draft treaty with Italy. Dealing with nationality in 
the territories to be ceded to Yugoslavia and France, 
the United States asked that the following clause be 
added: 


The State to which the territory is transferred shall 
take all measures necessary to secure to all persons within 
the territory without distinction as to race, sex, language 
or religion, the enjoyment of human rights and of the 
fundamental freedoms, including the freedom of expres- 
sion, of the press and publication, of religious worship, of 
political opinion and of public meeting. 
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The inclusion of such a clause in the peace treaties 
had been strongly urged on the Department of State by 
numerous American organizations, pending the de- 
velopment of a definitive international Bill of Rights. 
The American Bar Association did not join in these 
petitions, although it had advised that any attempted 
declarations as to the rights of individuals should be 
explicit, crystal-clear and within limits of practicality, 
so that it would be observed and enforceable within 
each member state. Mr. Evatt proposes that in respect 
of basic rights stated only in the most general phrases, 
individuals shall have an appeal to a new international 
Court, against a claimed denial of those rights by the 
Courts of the country of which they are citizens. 

Support of the Australian proposal would seem to 
be directly contrary to the spirit and policy of the 
action voted by the United States Senate on August 3, 
in adopting decisively the Connally amendment of 
the Morse Resolution as to the World Court (32 
A.B.A.J. 542). By that vote, the United States under- 
took to reserve unto itself the decision whether a 
dispute within another Nation involved a matter “es- 
sentially within the domestic jurisdiction” of the United 
States and so outside the scope of the jurisdiction of 
any organ or process of The United Nations. Indeed, 
it will seem to many lawyers to be regrettable that a 
proposal to create a court and confer a jurisdiction of at 


least doubtful character if undertaken under the Charter 
should have been broached as a part of the mechanics 
of the peace treaties. 

The proposal gives rise to another question, which 
we submit for the opinion of our readers: Is it not 
premature and unwise to seek to create other and 
special courts for Nations and individuals, before 
the International Court of Justice is firmly established 
and generally accepted as the means of settling legal 
disputes between Nations? The present Court is de- 
signed to be “the principal judicial organ” of The 
United Nations. It should be and be kept the highest 
tribunal of international jurisdiction—the court of 
ultimate determination. The creation of new, co- 
ordinate or specialized courts, before the Nations have 
accustomed themselves to submission to the jurisdiction 
of the existing World Court, would seem to be a poor 
way to make progress toward the rule of law and im- 
partial justice, in a world in which too many countries 
are still laggard and indifferent to adjudication and 
prefer to agitate their disputes at the political level. 

Certainly we doubt if the Senate of the United States 
would ratify the creation of such a tribunal as Mr. 
Evatt has proposed, with an appellate jurisdiction to 
overturn decisions of the Supreme Court of the United 
States, on the appeal of any Nation or individual, in 
cases which are claimed to involve the matters which 
he vaguely indicates but does not define. 


The Committee on the Judiciary 








President Willis Smith has appoint- 
ed the Association’s new Special 
Committee on the Judiciary, the 
creation of which was voted by the 
House of Delegates on July 3 (32 
A.B.A.J. 401). Its ten members are: 


3rd Circuit...John G. Buchanan, 
Chairman, Union 
Trust Building, 
Pittsburgh 19, 


Pennsylvania 


Ist Circuit. ..J. N. Welch, 60 State 
Street, Boston 9, 


Massachusetts 


2nd Circuit. ..Jackson A. Dykman, 
177 Montague 
Street, Brooklyn, 
New York 
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4th Circuit.. 


5th Circuit. . 


6th Circuit. . 


7th Circuit. . 


8th Circuit. . 


-Douglas McKay, 


Carolina Life 
Building, Colum- 
bia, South Caro- 
lina 


. Francis H. Inge, Box 


1109, Mobile 6, 
Alabama 


. Jay P. Taggart, Mar- 


shall Building, 
Public Square, 
Cleveland 13,Ohio 


.Richard Bentley, 209 


South La Salle 
Street, Chicago, 
Illinois 


.Roy E. Willy, Securi- 


ty National Bank 
Building, Sioux 
Falls, South Da- 
kota 


9th Circuit...Loyd Wright, 111 
West 7th Street, 
Los Angeles 14, 
California 


10th Circuit...A. W. Trice, Ameri- 
can Building, Ada, 
Oklahoma 


The powers and duties of the 
Committee were stated in the Reso- 
lutions adopted by the House (32 
A.B.A.J. 401). The new Committee 
is regarded as one of the most im- 
portant in the history of the Asso- 
ciation. 

Various proposals and communi- 
cations, by members of the Associa- 
tion, as to matters within the Com- 
mittee’s province, have already been 
referred to it, along with the general 
Resolutions, offered by individual 
members of the House which were 
referred to it by the Resolutions cre- 
ating the Committee. 
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Jack Foster, editor of the Rocky 
Mountain News, of Denver, Colo- 


rado, whose ad- 
dress at the 
Tenth Circuit 


Conference was 
a moving and 
constructive de- 
lineation of a 
trained layman's 
outlook on judges, 
jurors, lawyers 

JACK FOSTER and the humane 
qualities of justice, has had a long 
career in newspaper work, mostly 
on the staff of the Scripps-Howard 
Press, and has reported many fam- 
ous trials. He was born in St. 
Joseph, Missouri, in 1906, attended 
Western Reserve University and has 
worked on the Cleveland Press and 
New York World-Telegram. He has 
been an editor in Denver since 1940. 
His keen understanding of human 
relationships has enabled him to 
develop a trenchant literary style 
and a gift of vivid statement. 





CHARLES WILLIAM Briccs, of St. Paul, 
Minnesota, who writes so forcefully 
in reply to some 
of Ben W. Pal- 
mer’s strictures, is 
a lawyer in active 
general practice, 
and has been. for 
five years a mem- 
ber of the House 
of Delegates. He 
was born in Cairo, 
Iowa, in 1887, was 
admitted to the 
lowa Bar in 1912 and to the Min- 
nesota Bar in 1919. He was gradu- 
ated in 1909 from the University of 
Iowa and in 1913 from the Harvard 
Law School. He practiced law first 
at Wapello, Louisa County, Iowa, 
where he was prosecuting attorney 


CHARLES W. BRIGGS 


Amon ¢ Our Contributors 


until the outbreak of World War I. 
He resigned office and served in the 
United States Army for two years 
and three months. He spent a year 
in France as a Captain of Infantry 
in the 88th Division. In August of 
1919, he resumed the practice of law 
in St. Paul, with the firm of Clapp 
& Macartney. With it and successor 
firms he has continued in general 
practice of the law. He has been ac- 
tive in the Minnesota State Bar As- 
sociation, as head of its Committee 
on Integration of the Bar. He has 
been keenly interested in govern 
ment, both as to domestic policies 
and the international problems. For 
many years he has been an active 
member of the Minnesota Commit- 
tee of the American Bar Association’s 
Special Committee on Improving the 
Administration of Justice, and has 
been a strong protagonist of the ex- 
ercise of judicial control over prac- 
tice and procedure through the pro- 
mulgation of rules patterned on the 
Federal Civil Code of Practice and 
Procedure. 


The spirited exchange of views 
between Charles W. Briggs and 
BEN W. PALMER, 
both of Minne- 
sota, deals with 
deep fundamen- 
tals of the law, in 
a lively and real- 
istic manner. PAL- 
MER is a lawyer 
in active litiga- 
tion practice in 
Minnesota, and is 
also a lecturer and 





BEN W. PALMER 


writer of note on legal and historical 
subjects. Details of his career were 
published in our September issue 
(page 605). Judging from the com- 


munications received, his articles 


in the JOURNAL have st'rred a great 


deal of interest, and have led to a 
great deal of thinking, by lawyers 
throughout the United States. Mr. 
Briggs makes a challenging reply in 
this issue, and Mr. Palmer closes for 
the affirmative. 


FREDERIC M. MILLER, who is Chair- 
man of a Committee in the Section 
of International 
Law which pro- 
duced the Report 
and_ Resolutions 
on “world gov- 
ernment limited” 
that will be con- 
sidered by the Sec- 
tion and the 
House of Dele- 
gates on October 
28, has been a 
member of the Supreme Court of 
Iowa since 1939 and at times has act- 
ed as its Chief Justice; but on Sep- 
tember 12, he resigned from the 
Court, effective September 30, to be- 
come the head of a new law firm in 
Des Moines. He was born in 1896 in 
Des Moines and he has lived there 
ever since. Because he served overseas 
as a 2nd Lieutenant in the Ist and 
15th Cavalry, AEF, during 1917-19, 
his B.A. degree at Grinnell College, 
Iowa, in 1921 was as of 1918. He 
won his J.D. degree at the State 
University of Iowa in 1922, after 
having been admitted to the Bar in 
1921. He was practising in Des 
Moines, at the head of his firm, when 
he was elected to the Supreme Court 
of Iowa. He has been State Delegate 
from Iowa and an active member of 
the House of Delegates since 1941, 
and since 1944 has been a member 
and Vice Chairman of the Commit- 
tee on Proposals for International 
Organization for Peace and Law, in 
behalf of which he has addressed 
many State and local Bar Associa- 





FREDERIC M. MILLER 
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tions, particularly as to the World 
Court. During the San Francisco 
United Na- 
tions, he was the consultant for 


Conference of The 


the Veterans of Foreign Wars, which 
cooperated closely with the Ameri- 
can Bar Association. At the age of 
fifty, it is said in Iowa that the future 
of this rugged and scholarly lawyer, 
in public office or the practice of law, 
will depend on his own choice. 


FRANK E. HOLMAN, who vigorously 
opposes in this issue the idea of 

“world govern- 
ment now’, has 
been active in the 
practice of law in 
Seattle, Washing- 
ton, and the Pa- 
cific Northwest 
since 1924. He 
was born in 
Sandy Hill, Utah, 
in 1886 and was 
graduated from 
the University of Utah in 1908. 
He was one of the first Rhodes 
Scholars, under the will of Cecil 
Rhodes of South Africa, to go to Ox- 
ford University in England, from 
America; he won his B. A. in Juris- 
prudence in 1911 and his M.A. in 
1914. He was admitted to the Bar of 
the State of Washington in 191], 
and practiced first in Seattle. Return- 
ing to Utah, he practiced law in Salt 
Lake City in 1912-13, was an instruc- 
tor in law at the University of Utah 
in 1913-14 and Dean of Law during 
1914-15. He went back into the prac- 
tice of his profession in 1915; in 1924, 
he moved again to Seattle where he 
has headed the firm of Holman, 
Sprague and Allen. He was President 
of the Seattle Bar Association in 1941 
and President of the Washington 





FRANK E. HOLMAN 


State Bar Association last year; he 
has been a member of the House of 
Delegates of the American Bar As- 
sociation since 1942. Since 1944 he 
has been a member of the Commit- 
tee on Proposals for International 
Organization. He is a life member of 
the Oxford Union (England), and 
has spoken and written extensively 
and earnestly on public questions. 
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His article on “Forms of Govern- 
ment” was in 32 A.B.A.J. 190. A 
chief characteristic of his writing has 
been said to be his propensity for 
supporting factually each statement 
he makes. 


ROBERT A. 
in this issue Cases and Materials 
on Judicial Ad- 


ministration and 


LEFLAR, who reviews 


submits some in- 
teresting observa- 
tions on the edu- 
cation and train- 
ing of lawyers for 
the present-day 
world, is the Dean 
of the Law School 
of the University 
of Arkansas, at 
Fayetteville, in that State. He was 
born in Siloam Springs, Arkansas in 
1901, and was graduated from the 
University of Arkansas in 1922 and 
from the Harvard Law School in 
1927. He was admitted to the Bar of 
\rkansas in 1928. He has been in 
consultant law practice from 1928 to 
1942. He taught law at the University 
of Arkansas, commencing in 1927, 
and has been professor of law at the 


ROBERT A. LEFLAR 


University of Kansas, the University 
of Missouri and research fellow at 
Harvard Law School from 1931-1932. 
He became the Dean of Law at Ar- 
kansas in 1943. During World War 
If he was an active member of the 
War Relocation Authority and the 
Regional War Labor Board of his 
native State. 


LLAWRENCE Preuss, who contributes 
to this issue an exposition of some 
of the questions 
arising because of 
the Connally 
amendment of the 
Morse Resolution 
(S. 196) as to the 
World Court, is 
an Associate Pro- 
fessor of Political 
Science at the 
University of 
Michigan. His ex- 





LAWRENCE PREUSS 


perience as to international law and 


the World Court entitles him to 
write. He was in the Division ol 
Political Studies, in the Department 
of State, in 1942-43; was head of the 
L.egal Branch of its Division of In. 
ternational Security and Organiza- 
tion, in 1943; was in the Division of 
International Organization Affairs in 
1944-45; and was Associate Chief 
Adviser to the United States Repre- 
sentative at The United Nations War 
Crimes Commission (London), from 
November of 1943 to May of 1944. 
He was a Technical Expert at the 
Dumbarton Oaks Conversations in 
Washington in 1944 and a Technical 
Expert of the United States Delega- 
tion at the San Francisco Conference. 
In April of 1945 he was the Principal 
Secretary of The United Nations 
Conference of Jurists in Washington. 
His A.B. degree was from the Uni- 
versity of Michigan. He studied ex- 
tensively abroad, has written for 
American and European journals 
and was a Research Assistant at the 
Harvard Law School in 1929-33. 


SAMUEL MICON writes for this issue 
a thoughtful and earnest appeal 
against the unau- 
thorized practice 
of law. MICON was 
born in Russia in 
1880, came to this 
country ten years 
later, entered the 
Chicago - Kent 
College of Law in 
1900, was admit- 





ted to the Bar in 
1905, and has 


been engaged in the general practice 


SAMUEL MICON 


of law in Chicago since that time. 
He is a member of the Chicago, Illi 
nois State and American Bar Associa- 
tions, and the American Judicature 
Society. He has recently published in 
the Chicago-Kent Law Review, 
March, 1946, an 


“Constitutional and Other Limita- 


article entitled 


tions on Administrative Agencies in 
Illinois’, a field in which he is 
recognized as a qualified writer and 
speaker. 
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Bar Association of Arkansas 


Increased attention is being paid to 
the methods of judicial selection, 
bases of tenure, etc., in the respective 
States by their Bar Associations. At 
the last annual meeting of the Bar 
Association of Arkansas, Lamar Wil- 
liamson, its former President, pro- 
posed virtually a complete reorgan- 
ization of the State judiciary. His 
plan followed substantially the plan 
developed by the American Judica- 
ture Society. A resolution was adopted 
which authorized the President of 
the Association to appoint a Com- 
mission on Court Reorganization, to 
be made up of one judge and one 
lawyer from each of the seven con- 
gressional districts of the State, with 
Max B. Reid, the new President, as 
chairman of the Commission. 

At the Commission’s first meet- 
ing in Little Rock on August 2, those 
present were in unanimous agree- 
ment that the judicial system of the 
State needed a substantial overhaul- 
ing. A thorough study of the sub- 
ject has been begun by the group, 
with a hope that definitive recom- 
mendations can be submitted to the 
Association’s meeting in 1947. 


The Colorado Bar Association 


Substantially the same problems are 
under active consideration also by 
the Colorado Bar Association. At its 
last annual meeting, its Board of 
Governors authorized the creation of 
a committee to make an exhaustive 
study of the State judicial system of 
Colorado. Philip S. Van Cise of Den- 
ver is the chairman. A complete an- 
alysis of the State judicial system is 
under way. Recommendations will 
be reported to the State Bar Associa- 
tion, and that body will in turn sub- 


mit its proposals to the Legislature. 
Objectives are the betterment of the 
administrative handling of judicial 
work, the trial of cases and especially 
the limitations now placed upon the 
different courts as to their respective 
jurisdictions. 


Maine State Bar Association 


Two matters of general interest to 
the profession and the public are be- 
ing considered by the Maine State 
Bar Association. One is the sugges- 
tion as to malpractice insurance, fol- 
lowing the receipt of advertising 
matter lately being distributed to 
many Maine lawyers. As few lawyers 
in Maine carry such insurance, it is 
the present view of officers of the As- 
sociation that it may be something 
to recommend to its members. Her- 
bert E. Locke, Secretary-Treasurer, 
has proposed that, as in the medical 
profession, an insurer could well 
grant a lower rate to lawyers who are 
members of the State Association. 

A second matter under considera- 
tion is as to fees. The Association is 
considering recommending to its con- 
stituent county associations an in- 
crease in the schedule of standard 
fees. At the present, the minimum 
Bar rate for the making of a deed is 
generally $3 in Maine. Many say 
that this does not even pay “over- 
head”. 


New Jersey State Bar Association 
The New Jersey State Bar Associa- 
tion is dealing actively with one of 
the problems confronting its lawyers. 
Efforts are being put forth to be of 
practical assistance to the lawyer- 
veterans of that State. Through the 
many phases of this effort, the Asso- 


ciation is trying to place those who 
wish positions with firms, assisting 
others in finding new locations where 
a desire for a change is expressed, 
cooperating with county bar associ- 
ations in running refresher courses 
as long as they are needed and en- 
deavoring to secure judicial references 
to help out and tide over the lawyer- 
veterans wherever that is practicable. 


The State Bar of California 


The legal profession of California 
has completed twelve volumes and 
is at work on six other volumes of 
the annotated restatement of the 
laws in cooperation with the Ameri- 
can Law Institute. 

The annotation of the restate- 
ment of the laws is one of the long 
range projects of the State Bar, and 
is being conducted by a committee 
composed of O. K. Cushing, chair- 
man, San Francisco; Edwin D. Dick- 
inson, Berkeley; Thomas A. ]. Dock- 
weiler, Los Angeles; John J. Gold- 
berg, San Francisco; William G. 
Hale, Los Angeles, and A. T. Shine, 
Oakland. 

The Committee reports that the 
Director of the American Law Insti- 


tute states that the sale of the Re- 
statement of the Laws to returning 
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lawer-veterans makes the annota- 


tions, especially in larger states like 


California, increasingly important. 





Georgia Bar Association 


Ihe Bar Association of this State 
has been moving forward rapidly in 
effecting many needed reforms in 
the practice of law. In 1945 the As- 
sociation, with the cooperation ol 
Governor Ellis Arnall, took upon it- 
sell 


revise and revamp the laws of Geor- 


a most ambitious program to 
gia as to certain needed reforms. 
Under this program, at the last ses- 
sion of the Legislature the following 
bills were passed: A bill to authorize 
the Superior Courts to render declar- 
atory judgments; a bill creating a 
Judicial Council; a bill authorizing 
the Supreme Court of Georgia to re- 
vise the rules of procedure and 
pleading and practice in civil cases 
in the lower courts and the rules of 
practice and procedure for appeal or 
review in all cases, civil and crimi- 
nal, in the appellate courts; a bill 
changing the manner of granting 
divorces. 

At the last meeting of the Board 
of Governors, it was decided that a 
fall meeting of the Association 
should be held, probably in Atlanta 
during October or November, for 
the purpose of presenting to the Bar 
of the State the changes made, par- 
ticularly in the divorce law and in 
court procedure. The new rules of 
procedure are to become effective on 
January 1, 1947, and there are many 
drastic changes which have the el- 
fect of materially speeding up the 
trial of cases in the lower courts and 
of simplifying the methods of appeal 
and review in the appellate courts. 
The law on divorce is already in 
operation, the most important change 
being a procedure by which the 
court will grant divorces without the 
intervention of a jury in uncon- 
tested cases. 

The Association is sponsoring 
two important bills to be presented 
to the next session of the Legislature 
in January, 1947, with strong hopes 
of passing them. One is an entire 
change in the probate law and pro- 
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BENNETT H. PERRY, PRESIDENT 
NORTH CAROLINA STATE BAR 


cedure, and the other will establish 
a new trust law. 


North Carolina State Bar 


In the past year, the North Carolina 
State Bar has cooperated with the 
North Carolina State Bar 
tion in conducting refresher courses 
for the returned lawyer-veterans. 
These courses have been in the form 


Associa- 


of Institutes put on at the University 
of North the aus- 
pices of the Institute of Government. 


Carolina under 


Mr. Albert Coates, Director of 
the Institute of Government at Chap- 
el Hill, and a staff of lawyers, teach- 
ers and judges have joined with each 
other in this important work. 

The Annual Meeting of 
North Carolina State Bar will be 
held on October 25, in Raleigh, with 
Bennett H. Perry presiding. 


the 


Delaware State Bar Association 


During the past two years under the 
leadership of President William 
Prickett, the Delaware State Bar As- 
sociation has carried on two main 
activities. The first is in relation to 
practice and procedure in the Dela- 
ware Courts. Delaware is one of the 
few States that still adheres to com- 
mon law pleading. A special Com- 


ROBERT B. TROUTMAN, PRESIDENT 
GEORGIA BAR ASSOCIATION 


mittee headed by President Prickett 
has been working steadily for several 
months on an improved and modern 
procedure fo be used by the Superior 
Court, which is the Trial Court in 
that State. The final report of the 
committee has not yet been pub- 
lished. When it is, it will be taken 
before the Association for approval 
then recommended to the 
judges who have the sole power to 


and 


adopt the new procedure. President 
Prickett and his committee are at- 
tempting to simplify the pleading 
and pre-trial procedure as much as 
possible and are adopting some ma- 
terial from the new Federal Rules of 
Civil Procedure. 

The second matter is the adop- 
tion of a legal aid procedure which 
is now in operation. Three or four 
months ago, after a report as to the 
such, the Association 
charitable corporation 
known as the Delaware Legal Aid 
Society. It has an office in the Public 
Building in Wilmington with a law- 
yer who is paid by the Association, 
and with a secretary and stenogra- 


needs’ of 
formed a 


pher. All applications are thoroughly 
examined and are either refused, re- 
ferred to the proper agency or society 
or represented by the Legal Aid So- 
ciety. There is a special Executive 








th 
fo 











cett 
oral 
ern 
rior 
- in 
the 
yu b- 
ken 
val 
the 

to 
lent 

at- 
ling 
1 as 
ma- 
s of 


lop- 
hich 
four 

the 
tion 
tion 
Aid 
blic 
law- 
ion, 
era 
ghly 
|, re- 
ciety 
| So- 
itive 














Committee of the Society to which 
the lawyer in charge of the office 
may refer any questions and to 
which any applicant who has been 
refused aid by the lawyer may apply 
for consideration of his case. The 
Society has not been in effect long 
enough at the present time to know 
definitely of the complete results. 
However, within a matter of three or 
four months a fairly good idea of its 
activities and of its values to the 
community should evolve. 


Virginia State Bar 


Among the many activities at the 
Annual Meeting of the Virginia 
State Bar, held on August 23, at 
Portsmouth, Virginia, the Bar took 
the following action: 

Adopted a resolution directing the 
President to appoint a Committee to 
study the matter of an Administra- 
tive Officer for the Courts in Vir- 
ginia; also, a resolution that all dep- 
ositions in divorce cases be taken 
before a Commissioner in Chancery. 

Adopted a resolution recommend- 
ing to the Congress that the Jennings 
sill be passed; continued the Com- 
mittee on the Study of Revision of 
Procedure in Virginia. 

Adopted a resolution of the Com- 
mittee on Legislation that the Code 
of Virginia be revised and re-codi- 
fied; that the decimal system be used 
in numbering the Code. 

State Senator Macon Melville 
Long, St. Paul, Virginia, who served 
as Vice-President for the past year, 
was elected President for the year 
beginning September 1, 1946. Sena- 
tor Long served as one of the original 
committee of forty, selected to draft 
the Rules for the integration of the 
Virginia State Bar in 1938, and has 
represented the Thirty-third Judicial 
Circuit of Virginia on the Council 
ever since. 

Thomas H. Willcox was elected 
Vice-President. Mr. Willcox is a 
member of the Norfolk Bar and has 


served as a member of the Executive 
Committee for three years. 

R. E. Booker was re-elected by 
the Council as Secretary-Treasurer 
for the coming year. 


MACON M. LONG, PRESIDENT 
VIRGINIA STATE BAR 


Oklahoma Bar Association 


A Minimum Fee Schedule, which 
became effective September 1, 1946, 
has recently been approved by the 
Oklahoma Bar Association. The re- 
port (Oklahoma Bar Journal—Vol. 
17, No. 31, page 1253) of the 
Committee on Fees has been raising 
a considerable amount of interest 
on the part of all lawyers and con- 
tains much food for thought on this 
issue. 

The Oklahoma Bar Association 
has recently created an “Oklahoma 
Bar Foundation” which will acquire 
funds for the purpose of building 
the Oklahoma Bar Association a 
home and the same will be located 
in Oklahoma City. This Foundation 
will also sponsor other projects after 
the accomplishment of this first one. 

The Oklahoma Bar Association 
now has several groups of lawyers in 
leading towns in Oklahoma working 
on Title Examination Standards. 
The first group of these Standards 
will be submitted to the Central 
Committee of the Oklahoma Bar As- 
sociation for adoption within the 
next sixty days. 

During the months of February 
to July the Oklahoma Bar Associa- 
tion sponsored numerous Veterans 
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Refresher Courses, and they have 
been successfully concluded. Many 
letters and resolutions have been re- 
ceived extolling the merits of these 
courses. 


State Bar Association of Connecticut 
At the Executive Committee meeting 
of the State Bar Association of Con- 
necticut on August 29, it was voted 
to send the Connecticut Bar Journal 
to all Connecticut lawyer-veterans of 
World War II, beginning with the 
October, 1946, issue, without charge; 
also that lawyer-veteran members are 
granted remission of dues for the 
year beginning October 1, 1946; and 
that membership be made available 
to every lawyer-veteran non-member 
of the Association with omission 
of admission fee and dues for one 
year, upon application for member- 
ship, dispensing with the need of 
proposers and seconders. 

The speakers at the annual din- 
ner, to be held on October 14, 1946, 
will be Senator Brian McMahon, 
who will speak on “The Atomic 
somb and the Law”, and the Honor- 
able Carroll C. Hincks, Judge of the 
United States District Court of Con- 
necticut, who will discuss the 
“Federal Administrative Procedure 
Act of 1946”, 


Tri-County Bar Association 
A project that may be of interest and 
value to other associations, is being 
conducted by the Tri-County Bar 
Association in Wisconsin. The Asso- 
ciation, comprising the Counties of 
Columbia, Adams and Marquette, is 
putting on a series of fifty-two broad- 
casts over station WIBU on sub- 
jects that are of general interest and 
value to the listening public. The 
talks are non-technical in nature, but 
are strictly confined to the legal field. 
The time is bought, and the talks are 
sponsored by the two local banks, 
who also pay for the weekly ads that 
are run on each speech in advance of 
the program. 
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In our lives the tempo of change has 
Change is now rapid. 
And change is affecting visibly and 


quickened. 


violently races, nations and civiliza- 
tions, as related to one another and 
as related to their constituents. In 
the flow of change, our own people 
and our own profession cannot pos- 
sibly swim to some shore and watch 
the swift waters in safety. As in- 
dividuals, singly and alone, we must 
be swept along with the stream, un- 
less as a group, breasting together 
the current of change, we can control 
its course—for one fact is presently 
patent, that group opinion promoted 
into group action is the social power 
in our country. 

Because of our specialization as 
lawyers, we have little knowledge 
and no responsibility as to the 
changes in agriculture or manufac- 
ture, in transportation or communi- 
cation, or in many other classifica- 
tions of endeavor. But for changes 
in laws, their enactment, interpreta- 
tion and administration, for changes 
in the constitutional structure, and 
for changes in the philosophy of gov- 
ernment, we have large knowledge 
and the greatest responsibility. Here, 
with all the faults of experts, we are 
experts. Here we have the priceless 
privilege and also the dire duty of 
leadership. 

But are we fully paying for ow 
privilege by fully performing ou 
duty? The answer is “no”, because 
while we are worrying separately, we 
are not working collectively. As 
professional individuals we are mil- 
ling around in the mob, so that as a 
professional unit we are not march- 
ing ahead of the line. 

Fortunately the Bar of the State 
of Washington is already integrated. 
To exert the lawyers’ leadership in 





*Editors Note: Mr. Summers spoke at the 
Annual Meeting of the Washington State 
Bar at Spokane on August 31. The meeting 
voted to increase the Association’s dues to 
the statutory limit of $10. 


678 American Bar Association Journal 


our State and to exemplify the law 
yers’ leadership in other States, ow 
Association must have more than 
mere organization; it must also have 
more money—much more money. In 
this conviction some weeks ago, I ap- 
pealed to the Board of Governors to 
increase membership dues. Perhaps 
in similar conviction, the Board has 
assigned me to ask for your approval. 

A current editorial by Glenn R. 
Winters, in the Journal of the Ameri- 
can Judicature Society, reflects that 
others believe Bar dues generally are 
set in idling neutral and should be 
shifted into gear forward. His article, 
prompted by a report tabulating Bar 
dues over the country, includes the 
following comments: 


“ur 


The outstanding disclosure is the 
generally low level of State Bar Asso- 
ciation dues. The District of Colum- 
bia at $18 and Alabama at $15 are 
highest; Montana and Wisconsin at 
$3 and Texas at $4, are lowest. More 
than half of the rest are $5... 
Those familiar with the potentialities 
for organized Bar activities will rec- 
ognize this as a deplorable situation. 

It is time that the lawyers of 
America faced squarely the issue of 
whether or not they are sincere enough 
in their ideals of public and _ profes- 
sional service to provide the means 

. to translate (their) dreams into 
constructive action. If they are 
satisfied with the part-time efforts of 
volunteers who must sacrifice personal 
time and interests to carry forward the 
work of the organized Bar, then they 
should rest content with what they 
have and. not complain because Bar 
Associations, already extended far 
beyond their resources, are not doing 
more than they are at present”. (Vol. 
29, No. 6, April issue) 

As you all know, our dues have 
been $6 per year. With a member- 
ship of some 2500 lawyers, the Board 
of Governors has been limited to 
about $15,000 annually, with which 
to meet the expenses of our Associa- 
tion. Upon the increase to $8 per 
year authorized in recent months 
and effective in January, the 
Treasurer should collect approx- 


Bigger Dues for Bigger Duty by Bar Associations 


By Lane Summers 


OF THE WASHINGTON STATE BAR* 


imately $20,000 for 1947. But even 
this sum is small coin with which to 
chart a constructive course of law- 
yers’ leadership. 

In my opinion it was a regrettable 
error to permit our State Bar statute 
to provide a $10 limit upon the dues 
which could be required of members. 
While I admit timidity about ad- 
vancing the present time as appro- 
priate to attempt amendment to the 
statute by removal of the restriction, 
I do say that at the earliest ex- 
pedient date the rate of our dues 
should be made to rest solely in the 
discretion of ourselves to the exclu- 
sion of the Legislature. Now you can 
approve an increase to the $10 limit. 
Some day you should double or 
treble that amount. 

[Mr. Summers then outlined a 
specific program of several items 
which he urged his State Bar should 
undertake. | 

In conclusion, to swing support 
for my suggestions I cite to you a 
leading article in the August issue of 
the AMERICAN BAR ASSOCIATION JOUR- 
NAL (pages 453-457), by the Honora- 
ble Tom C, Clark, Attorney General 
of the United States, warning against 
the attacks and methods of Commu- 
nists and Facists in our midst, and ap- 
pealing to the lawyers of the country. 

[ Mr. Summers then quoted in full 
the Attorney General’s remarks on 
pages 456-57 of our August issue. | 

As final support of my appeal for 
aggressive aim and action by us at- 
torneys, I quote Professor Wigmore 
at the end of his great treatise en- 
titled Panorama of the World’s Legai 
Systems, where he says: 

“In short, the rise and perpetua- 
tion of a legal system is dependent on 
the development and survival of a 
highly trained professional class.’ 
(page 1129) 

So, in asking directly for more 
money, I plead indirectly for the 
cause of our profession, our legal 
system, and our country. 
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@ Before the end of October, the 
hooming voice and crisp rulings of 
the doughty Bel- 
gian lawyer who 
is the President of 
the General <As- 
sembly of The 
United Nations 
may become 
known to radio 
listeners through- 
out the land, as 
do the tones of 
the chairman of 
one of our national political conven- 
tions, every four years. His utter- 
ances will also be widely read by our 





PAUL-HENRI SPAAK 


people, because that is the American 
Way. 

The General Assembly is. still 
slated to begin on October 23 its 
twice postponed but still fateful de 
liberations in the great auditorium 
on the Flushing Meadows, once the 
site of the gay and colorful “World 
of Tomorrow’—the New _ York 
World's Fair, where the representa- 
tives of the Nations played at carni- 
val while elemental forces were gath- 
ering for global strife. 

The personality and career of 
PauL-HENRI SPAAK were portrayed in 
this department at the time of his 
(32 A.B.A.]. 
210) through votes marshalled by 
the United 


election as President 


Kingdom, with the 
United States and Russia in the 
negative because of their support 
of Trygve Lie. 

Those of us who last saw this 
Belgian lawyer as an agile figure on 











the courts of international tennis 
will honor him for a courageous and 
notable career in his profession and 
in public service. As President of the 
General Assembly he has shown 
himself to be no mere moderator, 
but a bold factor in policy-making as 
well as one of the most eloquent men 
in The United Nations. 


He will come to America doubt- 
less more than a little weary, not 
only from the travails of the trou- 
blous conference of Paris, where he 
has represented Belgium as its For- 
eign Minister, but also from political 
vicissitudes under the parliamentary 
system in his own country, where the 
voters have deprived “the parties of 
the Left” of a sufficient working ma- 
jority and he has had to report in- 
ability to form a coalition cabinet of 
secure tenure for his premiership. 
His own continuance as Foreign 
Minister has not been challenged, 
but his mandate comes now from a 
government and an electorate who 
have disavowed the extreme meas- 
ures of “the Left”. 

American lawyers of all parties 
and philosophies renew their hearty 
welcome to their distinguished col- 
league from oft-invaded Belgium, to 
which the struggle for peace and se- 
curity is a grim effort for life itself. 


@ A gifted lawyer who was contin 
ually in the public prints during the 
summer is DEAN 
Acurson, Under 
Secretary of State, 
who is the Acting 
Secretary of State 
when James F. 
Byrnes is out of 
the country, as he 
usually has to be. 
With the  fast- 
moving foreign 
policy of the 


DEAN ACHESON 


United States being decided by tele- 
phone between the White House and 
Paris, London, Lake Success or the 
Connally-Vandenberg team—in fact, 
almost anywhere except in the State 


Department where the ‘‘spade work” 
is done—the role of “pinch hitter” 
for Byrnes requires “big league” 








talent, especially when a crisis like 
that with Tito and Yugoslavia 
sweeps in with the August heat. 

ACHESON is an anomaly—a first- 
class lawyer who loves the practice 
of law but leaves himself little chance 
to work at it, a good deal of a dip- 
lomat and statesman who has spent 
most of his recent years in office 
as “understudy” for some one else, 
a strong-willed public servant who 
does not hesitate to disagree em- 
phatically with anyone, even the 
White House, yet finds himself 
“drafted” to return or stay on when 
he thinks he has “burned his 
bridges” and can go back to his 
flourishing law firm. He has been 
a member of the American Bar 
Association since 1932. 

He was born 53 years ago in Con- 
necticut, where his father was the 
Episcopal Bishop. His mother was 
the daughter of a wealthy Canadian 
brewer, and he has spent much time 
in Canada—in fact, his appearance 
and manner remind of a British or 
Canadian diplomat or barrister. He 
went to Groton, then was graduated 
from Yale in 1915 and from Har- 
vard Law School in 1918, after serv- 
ing a while in the Navy. He came 
to Washington as secretary to the 
late Mr. Justice Brandeis and 
stayed on for twelve years in asso- 
ciation with the law firm of Coving- 
ton, Burling and Rublee, where he 
made a great deal of money and an 
excellent reputation as a trial law- 
yer. He could then afford to take 
public office. 

In the Spring of 1933, he became 
Roosevelt’s first Under 
Secretary of the Treasury; but that 
lasted only six months. He thought 
the “gold-purchase” plan of the 
Treasury to raise commodity prices 
was unconstitutional, and he said 
so. While Secretary Woodin was ill 
and away, ACHESON was let go, with- 
out even a “Dear Dean” epistle. 
Henry Morgenthau, Jr., was put in 
charge, and ACHESON went back to 
his law practice and to public ad- 
vocacy of measures in aid of Britain. 

When Robert H. Jackson was 
Attorney-General, ACHFSON was 
named as Chairman of the Com- 


President 
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mittee on the Administrative Agen- 
cies. That was a good fight; ACHE- 
sON presided well, but the Com- 
mittee was split wide open; the deci- 
sions to “hold the line” for the 
agencies, against the American Bar 
Association minority, were being 
made elsewhere. He went along with 
the majority; but in the McCarran- 
Sumners Administrative Procedure 
Act this year, the Congress and Presi- 
dent Truman went far beyond the 
minority report, in measures to curb 
abuses. 

In 1941 ACHESON came back in 
as Assistant Secretary of State, in 
which capacity he had charge, at 
least for the record, of one important 
activity after another. He became 
weary and resentful of responsibility 
without authority for his own per- 
sonnel or policies. So he resigned 
and left town, and tried to stick to 
it. Telephone messages and a presi- 
dential plane finally brought him 
back to Washington, this time as 
Under Secretary of State, on August 
17 a year ago. He has a capacity for 
plain speaking, gets along well with 
diplomats and “on the Hill’, and 
does not hesitate to let his own 
views be known; e.g. the Acheson- 
Lillienthal report on atomic energy 
bears his name and he had a lot to 
do with it, but it has been reported 
that he did not like the stand taken 
for modification of the ‘veto power” 
in connection with it, and now he 
appears to have little to do with the 
Baruch disposals which have bogged 
down in The United Nations. 


@ This item will give information 


of the lawyer most lately ad- 
mitted to the 
elect or select cir- 
cles of the cham- 
Forest 
Hills Tennis 
Club, on 


pionship 


Long 
Island, and is al- 
ready a heralded 
contestant who 





looms large on 
its famed courts 


TRYGVE LIE 


where __interna- 


tional matches are decided. 
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The newcomer is TryYGVE LIE, 
the herculean Secretary-General of 
The United Nations, who is no 
mean adversary with the racquets. 
“He is pretty fair—at tennis,” said 
his proponent for membership. After 
protracted sessions such as the Se- 
curity Council has been holding 
lately at Lake Success, this Norwegi- 
an lawyer can perhaps be forgiven 
for hitting the ball hard. As he 
weighs “too many over two hundred 
pounds” and is built and moves like 
the titanic “Doc” Blanchard of 
West Point football fame, his ‘‘fore- 
hand” and his base-line coverage are 
something to watch—and watch out 
for. He “gets around”, on the tennis 
courts as well as in the capitals of 
Europe. atin 

When Paul-Henri Spaak, Belgian 
lawyer who is President of the Gen- 
eral Assembly, gets to America, lively 
matches of an international flavor 
may be expected. Spaak formerly 
figured in international tennis. It 
has been reported that the King of 
Sweden may challenge the winner. 


@ One of the Senate’s most distin- 
guished authorities on the law of the 
Constitution is 
JostanH = WILLIAM 
BaILey, of North 
Carolina, whose 
independence of 
action has reflect- 
ed his high ideals 
of public service. 

Born in War- 
North 
Carolina, in 1873, 


renton, 





JOSIAH WILLIAM BAILEY 

he was graduated 
from Wake College (N.C.) in 1893. 
He studied law under S. F. Mordecai, 
but also attended Trinity College 
(now Duke University) and Wake 
Forest Law School in 1907-08. He 
had been the editor of the Biblical 
Recorder from the time of his gradu- 
ation from college until the comple- 
tion of his law studies. 

Admitted to the Bar of North 
Carolina in 1908, BaiLry began prac- 
tice in Raleigh. First he served as the’ 
United States Collector of Revenue, 
for North Carolina and as a mem-. 


ber of his State Constitutional Con- 
vention in 1913-14. He was first 
elected to the Senate in 1931, and has 
been re-elected twice, his third term 
to expire in 1949. He has been Chair- 
man of the Committee on Air Com- 
merce since 1938, and was a delegate 
to the International Aviation Con- 
ference in Chicago in 1944. 

From the first, he has commanded 
respect in the Senate for his mastery 
of the principles of constitutional 
government; and his independence 
has commended him to his constitu- 
ents and his country, although not 
always to the National leaders of 
his party. 


@ JouN Foster DuLLes, member of 
the American Bar Association since 
1930, member of 
the United States 
Delegation in the 
San Francisco 
Conference and 
in London and 
New York- meet- 
ings of the Gen- 
eral Assembly of 
the United Na- 
tions, was chair- 
man of the Inter- 
national Conference on World Or- 





JOHN FOSTER DULLES 


der convened by the Protestant and 
Eastern Orthodox Churches in Lon- 
don in August, and has since been 
named as the Vice Chairman of a 
new thirty-member commission cre- 
ated by the churches as a means ol 
making their voice and influence felt 
in world affairs. 

Duties has had an active careei 
in law and _ international affairs. 
3orn in Washington, D.C., in 1888, 
he was valedictorian of his class at 
Princeton in 1908, studied for two 
years at the Sorbonne in Paris, and 
took his law degree at Georgé Wash- 
‘ington University in 1911. He was 
Secretary of The Hague Peace Con- 
ference in 1907 and went to Central 
‘America in 1917 as a special agent of 
the Department of State. During 
World War I, he served as a Captain 
and a Major. 

He was counsel to the American 
Commission to Negotiate Peace in 
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1918-19, a member of the Repara- 
tions Commission and the Supreme 
Economic Council in 1919, legal ad- 
viser on the Polish plan of financial 
stabilization in 1927, and an Ameri- 
can representative at the Berlin debt 
conference in 1933. 

Meanwhile, he has practised law, 
as a member of the firm of Sullivan 
and Cromwell, and is a Vice Presi- 
dent of the Association of the Bar in 
the City of New York. In 1944 and 
since, he has been the chief adviser 
of Governor Thomas E. 
international 


Dewey on 
affairs. 
Dumbarton Oaks Conference and af- 


During the 


terwards, he worked closely with Sec- 
retary of State Cordell Hull in be- 
half of a bi-partisan policy as to for- 
eign affairs. He is the author of War, 
Peace and Change, and writes and 
speaks extensively on international 
relations. Late in August, he was 
mentioned prominently for the nom- 
ination of his party for United States 
Senator from New York this fall, but 
he announced that he was “unavail- 
able”. 

At the London Conference of the 
representatives of churches, DULLEs 
urged that each Nation should do 
“ease world ten- 
sion”, and that the United States 
could help by abandoning “‘the idea 


what it can to help 


of far-flung bases which threaten oth- 
ers”. He advised an ending of what 
he saw as “an armaments race” be- 
tween the East and West, and a be- 
ginning of a reduction in arma- 
ments. “An atomic development au- 
thority such as was advocated by the 
United States is the only practical 
way to go forward on this,” he said. 

“Russia thinks of an atomic au- 
thority as a Trojan horse to get be- 
hind the iron curtain and impair her 
defense, and there is some reason his- 
torically for this view. However, on 
the basis of my contacts with Ameri- 
can political leaders I am sure the 
United States is entirely honorable 
in its atom proposals. The plan for 
international control could be ex- 
tended so that armaments more and 
would be under 


more brought 


control. 


@ Canada’s noted orator, LEONARD 
W. BrockinctTon, K. C., who has 
charmed and 
thrilled American 
Bar Association 
audiences with his 
pleas for the unity 
of Anglo-Saxon 
peoples in war 
and peace, was in 
the’ front-page 
news in Canada 





LEONARD W. 
BROCKINGTON 


and some parts of 
the United States 
late in August, when his efforts as 
Special Conciliator for the Domin- 
ion Government failed to end the 
economy-crippling strike of Cana- 
dian steel workers (USWA-CIO). 
Since the war’s end brought to a 
close his globe-circling trips by plane 
as “the Voice of the Empire,” Brock- 
INGTON has been practising law as a 
member of the Gowling firm in Ot- 
tawa, and acting as arbitrator and 
conciliator in the labor disputes 
which have lately invaded Canada 
from the United States. 

The CIO leaders had demanded 
a general wage-increase of fifteen 
and one-half cents per hour and had 
brought Canada’s steel industry to a 
standstill to enforce the demand. 
Some of the steel companies made 
a factual showing that they could 
grant no further increases at all, at 
least without further increases in the 
prices for their products; one com- 
pany offered eight cents and another 
ten cents, if prices were increased. 
Still fighting a rear-guard action 
against the spread of inflation from 
the States, the Dominion’s Labor 
Minister, its Prices Board Chairman, 
and its House of Commons Commit- 
tee on Industrial Relations, tried to 
“hold the line” against any substan- 
tial increase for the strikers. On his 
own responsibility, BROCKINGTON of- 
fered ten cents in an effort to end the 
strike, but made it clear that this 
was not a factual determination or 
a Government proposal. The CIO 
leaders turned it down, and attacked 
the Dominion government bitterly. 

Although BrockINGTON has been 
devoting himself assiduously to his 
law practice and the work for which 
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he was drafted in labor controversies, 
he crossed the border on June 28 to 
greet his American brethren at the 
summer meeting of the New York 
State Bar Association at Saranac 
Lake and gave his appraisal of the 
post-war problems confronting Can- 
ada and England, and perhaps in- 
ferentially the United States. His 
first address in the United States was 
at the 1936 meeting of the American 
Bar Association in Boston (61 A.B.A. 
Rep. 522). This won for him an 
international reputation, and led to 
his signal services to Canada and 
sritain during the dark days of 
World War II. His last appearance 
before the Association was at the 
1944 Annual Meeting in Chicago (31 
A.B.A.J. 116-120, 161-163). 


@ RAYMOND HILpEBRAND, of Glen- 
dive, Montana, member of the 
American Bar As- 
sociation since 
1930, organized 
and administered 
the Fields Ad- 
ministration 
Branch of the 
Office of Depend- 
ency Benefits, 
United States 
Army, through 
which it is re- 
ported that more than $15,000,000 
was saved to taxpayers through the 





RAYMOND HILDEBRAND 


discontinuance of family allowances 
affected by the investigations. 
HILDEBRAND was born at Lyle, 
Minnesota, on April 29, 1891. He 
LLB. 


Georgetown University in 1916. He 


received his degree from 
has practised law in Glendive since 
1916, and was County Attorney of 
Dawson County from 1922 to 1926. 
As Colonel in the Army, his duties 
arose from the fact that the War 
Department, through the Office of 
Dependency Benefits, administered 
the payment of family allowances to 
dependents of Army servicemen, 
under the provisions of the Service- 
men’s Dependents’ Allowance Act. 
As the Officer in Charge of the Field 
Investigations Branch, he supervised 
the investigation of more than 400, 
000 family allowances, to ascertain 
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the existence of fraud or dependency. 
The investigations were conducted 
by a staff of commissioned ofhcers, 
working out of eleven regional offices 
situated in various cities, with one in 
Puerto Rico. 

Evidence adduced by the investi- 
gations formed a basis for criminal 
prosecutions in the military and 
the discon- 

family al- 


civil courts and_ for 
tinuance of improper 


lowances. More than seventy com- 


missioned officers were specially 
trained in investigating methods. 
Augmented by forty civilian at- 


torneys and two hundred employees, 
they carried on the investigations. 


@ Federal Judge Joun C. CoLetr is 
back in Washington and is grappling 
again with stabili- 
zation and recon- 
version controver- 
sies. He returned 
with President 
Truman when 
the latte 
back from the 


Missouri primar- 


came 





ies. In our May 
issue this depart- 
ment announced 
that he had resumed his judicial 


JOHN C. COLLETT 


duties, after serving as Director of 
Economic Stabilization (32 A.B.A.]. 
279). There is an impression in 
Washington that this Missouri mem- 
ber of the American Bar Association 
since 1931 will figure in future news. 

In mid-August, there was reorgan- 
ization again of the Office of War 
Mobilization and Reconversion. Cot 
LETT was brought back to act as 
“over-all associate” of Director John 
R. Steelman. This time he insisted 
that he receive no title of any kind, 
and he has been given none—thus 
far. Mr. Steelman said that CoLLeTT 
would continue in his new adminis- 
trative job “as long as he can remain 
away from his judicial post” if Jef- 
ferson City. 

At the age of 48, this former 
Keytesville lawyer has had a good 
deal of a career, because executives 
who have a hard job to do like to 
“borrow” him and have him around. 
He had been prosecuting attorney of 
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Charlton County, counsel to the 
State Highway Department, and 
Chairman of the Missouri Public 
Service Commission, before President 
Roosevelt appointed him to the Fed- 
eral bench in 1937. In 1945 he left 
his judicial work to plunge into the 
midst of the controversies as to post- 
war wage and price policies, and nqw 
he is back in the same turmoil. He 
scems to be still going places, aside 
travelling between 
and Washington. 


from Missouri 


@ Gerarp D. Retry, of Massachu- 
setts, member of the National Labor 
Relations Board 
since August of 
1941, member of 
the American Bar 
Association since 
1939, has attract- 
ed Nationwide at- 
tention in con- 
nection with his 
retirement from 
the Board. His 
outspoken decla- 
rations upon his being relieved of 
official responsibility, have been 
vigorously commended or criticized, 
according to the point of view or 
interests of the person commenting. 

RFILy has had a long career on 
the side of organized labor. Born in 
Boston in 1906, he was graduated 





GERARD D. REILLY 


from Harvard College in 1927 and, 


from the Law School in 1933. Mean- 
while, he had been State House cor- 
respondent for Rhode Island news- 
papers in 1927-29, and night “copy” 
editor for the Boston Traveller in 
1929-30. He practised law in Boston 
until 1934, and then became review- 
ing attorney for the Home Owner's 
Loan Corporation. 

In July of 1934, he was appointed 
as an attorney for the United States 
Department of Labor, and as its As- 
sistant Solicitor the following year. 
\fter serving for a few months as 
\dministrator of its Public Contracts 
Division, he became the Solicitor for 
the Department early in 1937. Four 
years later, President Roosevelt ap- 
pointed him a member of the NLRB, 
where his independent course at 
times left him in the minority, nota- 


bly as to the unionization of foremen 
and supervisory representatives of 
management. 

In leaving the NLRB, REILLy is- 
sued a controversial statement of his 
views based on his long experience. 
He recommended two changes in the 
NLRB’s rules and rulings, which he 
thought the Board should make, and 
four desirable changes in the Wag- 
ner Act, which would require action 
by the Congress and approval by The 
President. “The Wagner Act is ba- 
sically sound labor policy.” he said. 
Acceptance of collective bargain- 
ing has become general throughout 
American industry, during the ten 
years, he declared. “So far as the 
‘blue-ribbon’ industries are  con- 
cerned, violations of the Act are 
more technical and accidental than 
deliberate.” He added that he 
thought there is still some resist- 
ance, especially in the South and 
Middle West. The elimination of sec- 
ondary boycotts and of strikes for rep- 
resentation or for illegal objectives 
should be-enacted, he thought, to 
make the Act more fair and effective. 

REILLY urged that the NLRB 
should amend its rules to give to 
employers the right, coordinate with 
that of a union, to petition for 
bargaining elections where a union 
claims bargaining rights and threat- 
ens to strike without resorting to 
NLRB procedure. He would curtail 
the strike rights of a union if it did 
not go to the Board. Under present 
rules, an employer can petition only 
if two or more unions are contesting 
for representation. 

His second recommendation was 
that the NLRB should accord to em- 
ployers the right, co-relative with 
that of the unions, to speak freely 
during union-organizing campaigns, 
the only condition being that em 
ployers do not intimidate or dis- 
charge employees engaging in union 
activity. Although the Constitution 
reads so as to assure freedom of 
speech to all persons, the NLRB has 
construed this as a very limited right 
of such persons as are employers, and 
the Supreme Court has not yet gone 
far in abrogating this limitation of 
the Constitution by NLRB legisla- 
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tion. The Board itself has shown 


vestiges of greater liberality, but a 
lawyer still cannot safely advise an 
employer that he can speak his mind 
without great risk of charges, litiga- 
tion and harassment. 

Self-constituted champions of free 
have been 
strangely silent as to the Board's in- 
lringements. Not so REILLY now. 

“I think an employer should have 
the right to speak pretty freely to his 
employees about the long-term effect 
of unionization of his plants co-rela- 
tive with the right of the union to 
say anything it pleases,” he said. 

REILLY counselled against a Fed- 
cral mediation board as too cumber- 


speech for “radicals” 


some a method for handling labor 
disputes, and he advised against com- 
pulsory arbitration. His four recom- 
mendations for changes in the Wag- 
ner Act were: 

1. That the Congress should for- 
bid the certification of foremen and 
other supervisory employees as bar- 
gaining units. This action has been 
assumed by some Federal administra- 
tive agencies, particularly for the 
benefit of John L. Lewis. He de- 
clared that it is not a right granted 
under the Wagner Act, and was not 
discussed when the Act was pending. 

2. That unions striking for ob- 
jectives contrary to the Wagner Act 
should be denied protection accord- 
ed under the Act, notably reinstate- 
REILLY ad- 
mitted that this would be no deter- 


ment and “back pay”. 


rent to the most powerful unions, 
which he listed as the United Mine 
Workers, AFL building trade unions, 
and the railway brotherhoods. Prac- 
tically all others would be deterred, 
he said. 

3. As secondary boycotts cannot 
be dealt with under present labor 
legislation, the NLRB should be 
given the power to prevent one 
union from refusing to handle goods 
or products from a plant whose work- 
ers are represented by opposing or- 
ganizations. The CIO and AFL were 
said by REILLY to engage frequently 
in disputes of this nature, such as 
the refusal recently of the Teamsters 
Union, AFL, and the Longshoremen 
and Warehousemen, CIO, to unload 


AFL-manned ships at Coos Bay, Ore- 
gon. In most such cases the manage- 
ment, although complying with its 
labor contract in full, is helpless, he 
said. a) 
4. That the prosecuting and en- 
forcement functions of the NLRB be 
transferred to the Department of La- 
bor. This step, he said, would leave 
the board as a fact-finding and judi- 
cial body only, and increase public 
confidence in the impartiality of its 
performance of its functions. 


@ It seems appropriate to record in 
this column an event which, un- 
noticed by many 
at the time, has 
occasioned a deep 


A Great 
regret and sense 
Jurist of loss among the 
Met a lawyers and 
statesmen of all 
Tragic lands. On July 3, 
Death 1945, a few days 


after the adjourn- 
ment of the San 
Francisco Confer- 
ence, SIR WILLIAM MALKIN, who had 
been legal adviser to the United 
Kingdom delegation at the Confer- 
Canada, for 
England, on a converted Liberator 


ence, left Montreal, 
bomber operated by the Royal Ain 
Force Transpor. Command. When 
the plane was about 300 miles east 
from Newfoundland, the radio con 
tact with the plane was suddenly in- 
terrupted. Despite prolonged search 
no trace of the plane and its distin- 
guished occupants has been found. 

Sik (HERBERT) WILLIAM MAL- 
KIN, son of H. C. Malkin of Corry- 
brough, Inverness-shire, was born on 
April 17, 1883. He was educated at 
Charterhouse and at Trinity College, 
Cambridge. He was called to the 
Bar in 1907 by the Inner Temple, of 
which he became a Bencher in 1941. 
He entered the Foreign Office in 
1911. He was appointed Assistant Le- 
gal Adviser in 1914, and Second Le- 
gal Adviser in 1925. When Sir Cecil 
Hurst was elected judge of the Per- 
manent Court of International Jus- 
tice in 1929, Sir William succeeded 
him as the Senior Legal Adviser of the 
British Foreign Office. He could have 
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retired in 1943, but decided to stay 
on until the end of World War II. 

Since his early days in the For- 
eign Office, Sir William was keenly 
interested in international confer- 
ences. His first major assignments 
were the American-British Pecuni- 
ary Claim Tribunal under the agree- 
ment of August 18, 1910, and the 
Conference of 1914 on the interna- 
tionalization of Spitzbergen. During 
World War I he dealt mainly with 
neutrality and prize cases. As a 
member of the British delegation 
to the Paris Peace Conference of 
1919, he took an important part in 
the work of the Drafting Committee 
which was responsible for the final 
text of the treaties of peace. He also 
took part in the Washington Naval 
Conference of 1922 and in the Lau- 
sanne Conference on Turkey in 1923. 
He was an ardent supporter of the 
League of Nations and attended 
nearly ail of the meetings of the As- 
sembly of the League. With equal 
zeal he embraced the idea of The 
United Nations, and contributed to 
its development at Dumbarton Oaks 
and San Francisco. His friendship 
was valued by many American law- 
yers, who came to have an admira- 
tion for his fairness and skills. 

His services to the Crown were 
rewarded by a string of honors. He 
was made a C.M.G. in 1918 and a 
C.B. in 1923; was advanced to K.C. 
M.G. in 1930; became a K.C. in 1931; 
and was advanced to G.C.M.G. in 
1937. 

Sir William combined a clear, 
logical mind with a tremendous store 
of legal knowledge. He avoided the 
limelight, and preferred a small com- 
mittee room to a rostrum of a big 
conference. He was well known for 
his objectivity and detachment. He 
was a master of succinct analysis, and 
his memoranda were famed for thei 
brevity and clarity. 

The deep waters of the Adantic 
have taken from humanity a very 
noble man, an outstanding civil serv- 
ant, a leading internationalist, and 
an eminent lawyer. The lawyers of 
America join with Lady Malkin and 
with the lawyers of the British Com- 
monwealth in their deep sorrow. 
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The Case of Unauthorized 
Practice of Law 


Ihe problem of unauthorized prac- 
tice of law by laymen has confronted 
the law profession for many years, 
but not on such a large scale as it 
does the present day. Many lawyers 
are now experiencing competition 
in many fields of law practice with 
lay practitioners notwithstanding 
the fact that some effort has been 
made by some local Bar Associations, 
or committees of lawyers, to suppress 
it. Many lawyers now realize that 
the unauthorized practice of law by 
non-lawyers has considerably  ex- 
panded since State and Federal ad- 
ministrative agencies by legislative 
authority, or by rule, permit lay 
persons to appear before them in a 
representative capacity and_partici- 
pate in activities which constitute the 
practice of law. 


Powers of Administrative Agencies 
Upon examination of the Federal 
and State statutes and decisions, it 
will be observed that not only do the 
administrative agencies have the 
power to promulgate rules of pro- 
cedure, but have also a discretion in 
particular activities which closely ap- 
proximate the function performed 
by courts. Under that discretion they 
authorize lay practitioners to appear 
in a representative capacity and per- 
form functions which properly be- 
long to lawyers. 

However, in the States where the 
rule making power of the agen- 
cies has been tested, the courts of 
last resort have held that the rule 
making power of the agencies is not 
to be regarded as general in any 
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scope but is limited to the making 
of rules necessary to the performance 
of the duties imposed upon them by 
the legislative body, and that such 
rules must consequently relate to 
procedural matters only, and will 
not allow them to extend the opera- 
tion of the statute by rules which 
properly belong to the judicial de- 
partment (Chicago Kent Law Re- 
view—No. 2, Vol. 24, March, 1946, 
pages 150-151). 


Practice of Law Defined 


What constitutes the practice of law 
has been defined in nearly all of the 
States as one who advises others as to 
their legal rights, the method to be 
pursued and the practice to be fol- 
lowed for the enforcement of such 
rights, or one who appears in a repre- 
sentative capacity in a matter or pro- 
ceeding before any commissioner, ref- 
eree, board body, committee or 
commission constituted by law, or 
authorized to settle controversies and 
there, in such proceeding, performs 
any act or acts for purposes of ob- 
taining or defending the rights of the 
party he represents. 


Practice of Law—A Judicial Function 


The courts have observed that the 
practice of law is a judicial func- 
tion and that the judicial depart- 
ment is necessarily the sole arbiter 
of what constitutes the practice of 
law and to determine the qualifica- 
tions of the 
power being judicial in its nature, 
the Constitution under the separa- 
tion of powers prohibits its exercise 


practitioners. The 


by Samuel Micon 


OF THE ILLINOIS BAR 
by legislative or administrative 
branches. But the decisions of the 
State courts do not work effectively 
because the Federal statutes under 
which the Federal agencies function 
in the several States, exercise author- 
ity by rule to permit lay persons to 
represent third parties and perform 
functions which clearly constitute 
the practice of law directly contrary 
to State decisions. 


Suppress Illegal Practice Effectively 


Much breath is being wasted and 
much ink spilled in the diagnosis as 
to who is wrong in the scheme of 
things and what is to be done to effec- 
tively suppress the illegal practice, 
but it all boils down to the distress- 
ing fact that the lawyers are split into 
groups under various associations 
and societies, each doing as they like, 
and lawyers in the same group are 
also not unanimous in the desire to 
abate the lay practice. 

For example, just about the time 
when the opportunity presented it- 
self for the submission and the possi- 
ble passage of a bill in Congress 
with the amendments proposed by 
Thomas J. Boodel, Chairman of the 
Committee on Unauthorized Prac- 
tice of Law of the Chicago Bar Asso- 
ciation, deleting the objectionable 
language contained in Section 6 (a) 
in the bill known as the McCarran- 
Sumners bill respecting “Appear- 
ance” in Federal administration 
procedure (Report of Committee on 
Unauthorized Practice, Chicago Bar 
Association, 1945) which would have 
restricted the illegal practice of law by 
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laymen, it was directly opposed by the 
Committee on Administrative Law 


of the Chicago Bar Association (Re- 
port of Administrative Law Com- 
mittee, Chicago Bar Association, 
1945) and although the original bill 
with the objectionable language in 
Section 6(a) was sponsored by the 
\merican Bar Association and _ its 
Committee on Administrative Law, 
David F. Maxwell, Chairman of the 
Standing Committee on Unauthor- 
ized Practice of the Law, of the 
\merican Bar Association, also indi- 
cated his Committee’s objection and 
promptly submitted for considera- 
tion by the Committee on Adminis- 
trative Law, of the American Bar 
\ssociation an amendment to Sec- 
tion 6 (a) clearly stating his reasons 
for the proposed amendment, and 
added that Section 6 (a), as presently 
worded, if passed will freeze into 
Federal administrative agency pro- 
cedure the practice of law by laymen 
(Report of the Standing Committee 
on Unauthorized Practice of Law, of 
the American Bar Association—De- 
1945). 


cember, 


Administrative Procedure 
Act Becomes Law 
Ihe amendments failed to receive 
the solid support of the Bar. As a 
result the Federal ‘‘Administrative 
Procedure Act’ was passed and _ be- 
came law June 11, 1946, without the 
amendments. As it now stands, Sec- 
tion 6 (a) of the Act authorizes par- 
ties to have advice or representation 
of counsel or, to the extent that agen- 
cies lawfully permit, representation 
by non-lawyers 32 A.B.A.J. 382). 
The Act as passed makes no dis- 
tinction between procedures _ be- 
fore Federal administrative agencies 
which constitute the practice of law 
and in which only lawyers should ap- 
pear, and those which do not, where 
either lawyers or laymen can appear 
to assist in ministerial duties of the 


agencies. 


As a final analysis the problem of 
unauthorized practice of law gen- 
erally, and more particularly in ad- 
ministrative agency procedure, is 
placed deeper into debatable ground 
and confusion. There is no doubt 
that legislatures, both Federal and 
State, may enact police legislation 
for the protection of the public 
against things hurtful or threatening 
to their safety and welfare so long 


‘as they do not encroach upon the 


powers belonging to the courts. 


The Debatable Question 


The debatable question is: Can Con- 
gress under the separation of pow- 
ers legislate who shall practice law; or 
authorize Federal administrative 
agencies to decide the qualifications 
of persons who are to participate in 
activities before them in _ phases 
which constitute the practice of law 
as defined by the State courts and 
who have said it is a judicial ques- 
tion and not a legislative one? It 
has been said in Kilbourn v. Thomp- 
son, 103 U. S. 168, (1881), the leg- 
islature is not to interfere with 
the other coordinated departments 
of the government except where an 
intermingling of sphere of action is 
authorized or contemplated by the 
Constitution itself. 


Goldsmith Case Is Not Decisive 


It is doubtful whether the issues 
presented in the case of Goldsmith 
v. U. S. Tax Appeals, 270 U. S. 117, 
123, is decisive of the question of 
jwhether a layman can be permitted 
to perform functions before Federal 
administrative agencies which con- 
stitute the practice of law. I believe, 
upon proper interpretation, it does 
not. It is well to note the language 
used by the Supreme Court of 
Illinois In re Day, 181 Illinois 83, 
97. I quote: “To say who can 
practice law is the province of the 
judicial power. The fact that a 
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power has been exercised by the 
legislative branch without serious 
question, does not necessarily mean 
that the Constitution interpreted 
properly conveys such power. Action 
of legislatures in this field with at 
least tacit approval of the courts, 
such action does not in itself how- 
ever determme the nature of the 
power. The court can strike down 
as unconstitutional the usurping ju- 
dicial power of any statute encroach- 
ing upon the judicial power.” The 
United States Supreme Court may 
or may not agree with the quoted 
language used by the Supreme 
Court of Illinois but it is worth 
trying. 


Views To Be Considered 


I am strongly of the opinion that 


a special committee representing 
all groups or associations of lawyers 
should meet in conference with a 
view (1) of making research and 
to test the constitutionality of the 
right of Congress to legislate and 
give discretionary powers to Federal 
administrative agencies to permit 
laymen to practice law. That in the 
event the United States Supreme 
Court should decide this question in 
the affirmative, then (2) to consider 
the advisability of proposing an 
amendment to the Federal Adminis- 
trative Procedure Act or by a new act 
tc require Federal agencies to follow 
the law of the State 
they function with respect to the 


wherein 


restriction of the practice of law by 
laymen in agency proceedings; and 
(3) to consider views and experi- 
ences of the Bar with reference to 
unauthorized practice of the law in 
other fields and to determine the 
process to be followed in abating 
the same. It would be in the interest 
of the public and uphold the dignity 
practice 
would be definitely and permanently 


of the profession if lay 


suppressed. 
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THE LAYMAN 
AND THE COURTS 


(Continued from page 624) 


above all who need the warm, en- 
circling arm of law—and for them, 
and their rights as free-born citizens, 
the law primarily should be con- 
cerned. 
Fortunately evolution 
has been in this direction during 
recent years—certainly during the 
last quarter century. Over and over 
again the Supreme Court has ruled 
that human rights are far more im- 
portant than property rights, and 


judicial 


this point of view has spread through 
a great part of the federal judiciary. 


Rights of Persons 
Accused Are Protected 


Ihe Supreme Court, as a spokesman 
for American justice, time and again 
has concurred with the late Mr. 
Justice Brandeis in his eloquent 
expression of faith that: 

“The door of the court is not 
because the plaintiff has 
committed a crime. The confirmed 


barred 


criminal is as much entitled to re- 
dress as the most virtuous fellow citi- 
zen; no record of crime, no matter 
how long, makes one an outlaw.” 
Whenever there has been evi- 
third-degree 


dence that tortuous 


methods have been employed, the 
Supreme Court has on most occa- 
sions ruled in behalf of the accused, 
even though he might be guilty. 
“The wrack and torture chamber 
may not be substituted for the wit- 
ness stand.” This was the view of the 
late Chief Justice Hughes. And in 
McNabb vy. U. S., 
will remember that the third degree 
was called by the Supreme Court for 
what it is: “An easy but self-defeat- 
ing way in which brutality is sub- 


you gentlemen 


stituted for brains as an instrument 
of crime detection.” 

No, says the Supreme Court—the 
Wisconsin policeman who beat a 


686 


American Bar Association Journal 





confession out of a man, the Michi- 
gan officer who hung a skeleton in a 
room to obtain a confession, the 
Florida authorities who chained a 
defendant overnight in a mosquito- 
infested cell and questioned him the 
next day with the scalp of a dead 
woman at his feet—no, these shall 
not rule the land, declares our high- 
est tribunal. 

Furthermore, in searching for 
other examples of the defense of 
human rights, | was amazed to find 
that the Supreme Court of the 
United States during one war yea) 
issued 125 writs of certiorari, calling 
for review of convictions of a rela- 
tively small band of people known 
as Jehovah’s Witnesses. These cases 
sprang, as you gentlemen know, for 
the most part out of police courts 
and involved only small fines. Yet 
the Supreme Court, which denied to 
review matters involving millions 
of dollars in property, felt that the 
human rights of the individual must 
be defended at any cost. 


A Humane Court 
Our Only Fortress 


Why am I citing these instances in 
a speech presumably about the rela- 
tion between the layman and the 
courts? I am citing them as an afhr- 
mation of my belief that a humane 
court is the only fortress we've really 
got in the everlasting struggle of 
mankind to maintain, as Justice 
Brandeis said, “the right to be let 
alone.”” A humane court, therefore, 
is the only true relation that does 
exist between the people and the law. 

Goodness knows, it is regrettable 
that personal differences among cer- 
tain members have shaken the belief 
of some people in the integrity and 
authority of the Supreme Court. Yet 
leaving all personalities aside, and 
looking only at the record, this high 
tribunal of ours has established in 
recent years examples of the ap- 
plication of principles of freedom 


for the individual for which, in my 


opinion, we shall be eternally grate- 


ful. 


“A Good Deal of Rubbish" 
Comes Into the Courts 


\s this conversation with you comes 
to an end, let’s look at a recent case 
involving that strange and curious 
cult, ““The Great I Am”. The leader 
of “The Great I Am” came into the 
Supreme Court with a conviction 
for having accepted money for al- 
legedly fraudulent revelations. But 
said Mr. Justice Jackson: 

“The wrong of these, as I see it, 
is not in the money the victims part 
with half so much as the mental and 
spiritual poison they get. But that is 
precisely the thing the Constitution 
put beyond the reach of the prosecu- 
tor, for the price of freedom of re- 
ligion or of speech or of the press is 
that we must put up with, and even 
pay for, a good deal of rubbish.” 

A “good deal of rubbish” comes 
into your courts, I am certain—much 
of it in the form of objectionable 
human beings. I am sure that most 
of you wish that it had been cast 
aside somewhere along the way be 
lore it got to. you. And yet sometimes 
| think that the dignity and human 
splendor of the law depends to a 
great extent on how the court dis- 
poses of its “rubbish”. For it is 
through the handling of such cases 
that the court has the opportunity 
once again to state the human prin- 
ciples on which true law flourishes 
and in the restatement of these prin- 
ciples the judge is brought closer to 
the layman, the layman closer to the 
judge. 

And that is as it should be. For 
the layman and the judge are in 
reality the same—they are free people 
seeking, by tolerance and humanity 
and wisdom, to keep the law a true 
guide to fruitful lives during the few 
years God has allotted us all. 















se 


F 


Se 









my 
ate- 


urts 


mes 
Case 
ious 
ider 
the 
Lion 
al- 
But 


D it, 
part 
and 
at is 
tion 
ecu- 
 -re- 
$8 IS 
‘ven 
‘ 
mes 
uch 
able 
nost 
cast 
be- 
mes 
nan 
Oa 
dis- 
tis 
ases 
nity 
rin- 
shes 
rin- 
r to 
the 


For 
» in 
ople 
nity 
true 


few 











KNOW YOUR SECTIONS 
(Continued from page 659) 


Sylvester C. Smith, Jr., 18 Bank 
Street, Newark 1, New Jersey 
For term ending 1948...Dwight Campbell, Milwaukee Sta- 
tion Building, Aberdeen, South 
Dakota 
Herbert W. Clark, 1110 Crocker 
Building, San Francisco 4, Cali- 
fornia 
For term ending 1949. ..Richard Bentley, 209 South La Salle 
Street, Chicago 4, Illinois 
Will Shafroth, Administrative Of- 
fice of the U. S. Courts, Supreme 
Court Building, Washington 13, 


BC. 
MINERAL LAW 
CHOMMIEGE ois sc cc ecs William A. Dougherty, 30 Rockefel- 
ler Plaza, New York 20, New York 
Vice Chairman. ...... << Arthur M. Gee, 537 South Main 
Street, Findlay, Ohio 
SOGRIRIIG 650s ccs cates Peter Q. Nyce, National Press 


Building, Washington 4, D.C. 


COUNCIL 


EX GOI. sc vita edsc cus The Officers and— 

Rolla D. Campbell. Last Retiring 
Chairman, Box 2187. Hunting- 
ton, West Virginia 

-Ray S. Fellows, Kennedy Building, 
Tulsa 3, Oklahoma 

I. J. Underwood, Oklahoma Build 
ing, Tulsa 3, Oklahoma 

. Albert S. Kemper, Jr., Commercial 

Bank Building, Bluefield, West 
Virginia 

Donald C. McCreery, First National 
Bank Building, Denver 2. Colo- 
rado 

For term ending 1948...Robert G. Kelly, Kanawha Valley 

Building, Charleston 22, West 
Virginia 

Philip Price, Packard Building, 
Philadelphia 2, Pennsylvania 

For term ending 1949...William N. Bonner, Commerce 

Building, Houston 2, Texas 

Mortimer Kline, 530 West Sixth 
Street, Los Angeles 14, California 


For term ending 1946. .. 


For term ending 1947. . 


MUNICIPAL LAW 


CRAWMBR «6.65 6. 0ck ow ver W. J. Mattison, 801 City Hall, Mil- 
waukee 2, Wisconsin 

..Arnold Frye, 67 Wall Street, New 
York 5, New York 


Vice Chairman....... 


GORI 3 otter eesti Paul A. H. Shults, 105 South 
LaSalle Street, Chicago 3, Illinois 
\ssistant Secretary. ..... Rhinehart E. Roner, City Hall, Fort 


Worth 1, Texas 


COUNCIL 
Ex officio..... 


. The Officers and— 

John D. McCall, Last Retiring 
Chairman, Kirby Building, Dal- 
las 1, Texas 





Know 





For term ending 1946. ...Wm. Alfred Rose, Comer Building, 
Birmingham 3, Alabama 
Vacancy 
For term ending 1947....Marvin E. Boisseau. 705 Olive 
Street, St. Louis 1, Missouri 
Vacancy 
. -Hugh H. Barber, First National-Soo 
Line Building, Minneapolis 2. 
Minnesota 
Henry F. Long, State House, Bos 
ton 33. Massachusetts 
For term ending 1949...George §. Harris. 647 Bloomfield 
Avenue, Montclair, New Jersey 
Stephen B. Robinson, Box 3639 
Terminal Annex, Los Angeles 54, 
California 


For term ending 1948. 


NATIONAL CONFERENCE OF COMMISSIONERS 
ON UNIFORM STATE LAWS 


PR ecnas cnx caus John C. Pryor, Tama Building, Bur- 
lington, Iowa 

Vice President.......... Howard L. Barkdull, Union Com- 
merce Building, Cleveland 14, 
Ohio 

EINES ds, doare d's ene eup Boyd M. Benson, Circuit Court, 
Huron, South Dakota 

ey Reamer: Barton H. Kuhns, First National 
Bank Building, Omaha 2, Ne- 
braska 

Executive Committee... .The Officers and— 


W. E. Stanley, Chairman, First Na- 
tional Bank Building, Wichita 2, 
Kansas 

William L. Beers, 205 Church Street, 
New Haven 10, Connecticut 

Albert J]. Harno, Altgeld Hall, Ur- 
bana, Illinois 

Willard B. Luther, 10 State Street, 
Boston 9, Massachusetts 

Calvin W. Rawlins, Judge Building, 
Salt Lake City 1, Utah 

EE CONS 66. 6sini eg 5. <'sintn George G. Bogert, Chairman of Leg- 
islative Committee, University of 
Chicago Law School, Chicago 37, 
Illinois 

William A. Schnader, Chairman of 
Commercial Code Committee, 
Packard Building, Philadelphia 2, 
Pennsylvania 


PATENT, TRADE-MARK AND COPYRIGHT LAW 


CO in dood oon Robert C. Watson, 815 15th Street, 
Northwest, Washington 5, D. C. 
SOONENEY oe esi ene Joseph Frease, Harter Bank Build- 


ing, Canton 2, Ohio 


COUNCIL 


Oe eee The Officers and— 
For term ending 1946... .Roy C. Hackley, Jr., Crocker Build- 
ing, San Francisco 4, California 
Edward A. Sargoy, 570 Seventh Ave- 
nue, New York 18, New York 
For term ending 1947. s..John A, Dienner, 53 West Jackson 
Boulevard, Chicago 4, Illinois 
R. H. Wood, Union Switch & Signal 
Company, Swissvale, Pennsyl- 
vania 
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For term ending 1948. ..Dean S. Edmonds, 247 Park Avenue, 
New York 17, New York 

John Dashiell Myers, 1420 Walnut 
Street, Philadelphia 2, Pennsyl- 
vania 

.Chester L. Davis, 4204 45th Street, 
Northwest, Washington 16, D.C. 

W. D. Keith, 63 Wall Street, New 
York 5, New York 


For term ending 1949.. 


PUBLIC UTILITY LAW 


Chairman. .<...2<. ...John P. Bullington, Esperson Build- 


ing, Houston 2, Texas 
Vice Chawman. .......<.: Stoddard M. Stevens, Jr., 48 Wall 
Street, New York 5, New York 
Te: ee ee Matthew Mills, 105 South La Salle 


Street, Chicago 3, Illinois 


COUNCIL 


ER EO 6.5 556i wk wee The Officers and— 

Freeman T. Eagleson, Last Retiring 
Chairman, 16 East Broad Street, 
Columbus 15, Ohio 

Allison Choate, 32 Liberty Street, 
New York 5, New York 

Alexander M. Mahood, Kanawha 
Valley Building, Charleston 1, 
West Virginia 

For term ending 1947... .Charles M. Spofford, 1088 Park Ave- 
nue, New York 28, New York 

Ralph E. Svoboda, City National 
Bank Building, Omaha 2, Ne- 
braska 

-Wm. Clarke 
Broad Street, 
Pennsylvania 

Karl F. Oehler, Michigan Bell Tele- 
phone Detroit 26, 

Michigan 

-Ivan Bowen, Rand Tower, Minne- 
apolis 2, Minnesota 

T. Justin Moore, Electric Building, 

Richmond 12, Virginia 


For term ending 1946.... 


For term ending 1948.. Mason, 123 South 


Philadelphia 9, 


Company, 


For term ending 1949.. 


REAL PROPERTY, PROBATE AND TRUST LAW 


CN <; ss cGeissncue Walter W. Land, 70 Pine Street, 


New York 5, New York 


Vice Chairman. .....0. William H. Dillon, 69 West Wash- 


ington Street, Chicago 2, Illinois 


SORUARY «6 scene uince Ron John J. Yowell, 69 West Washing- 


ton Street, Chicago 2, Illinois 
Vice Chairmen and 
Directors: 
Real Property Law 


IVI. 6. 00:54 Russell D. Niles, 32 Waverly Place, 


New York 13, New York 
Probate Law 


re Lewis M. Simes, School of Law, Uni- 
versity of Michigan, Ann Arbor, 


Michigan 
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Trust Law 
DIVISION. «0.460605 


Re Seas 5 ask woken 


For term ending 1946... 


For term ending 1947.... 


For term ending 1948.. 


For term ending 1949.. 


SC | ae re 


Vice Chairman. ........ 





P. Philip Lacovara, 50 East 42nd 
Street, New York 17, New York 


COUNCIL 


The Officers and— 

Robert F. Bingham, Last Retiring 
Chairman, Guardian Building, 
Cleveland 14, Ohio 


-William L. Beers, 205 Church Street, 


New Haven 10, Connecticut 
Walter L. Nossaman, 433 South 
Spring Street, Los Angeles 13, 
California 
Emerson R. Lewis, 38 South Dear- 
born Street, Chicago 3, Illinois 
Charles M. Lyman, 129 Church 
Street, New Haven 8, Connecticut 


-Nathan William MacChesney, 30 


North La Salle Street, Chicago 2, 
Illinois 

Harold L. Reeve, 69 West Washing- 
ton Street, Chicago 2, Illinois 


-Ralph H. Spotts, Title Insurance 


Building, Los Angeles 13, Cali- 
fornia 

Eugene S, Lindemann, National 
Citv Bank of Cleveland, Cleve- 
land 1, Ohio 


TAXATION 


Percy W. Phillips, Southern Build- 
ing, Washington 5, D.C. 

William A. Sutherland, First Na- 
tional Bank Building, Atlanta 3, 
Georgia 


INE occ cans owes Robert C. Vincent, 15 Broad Street, 


New York 5, New York 


COUNCIL 


Ee. isis icv cusede The Officers and— 


For term ending 1946... 


For term ending 1947... 


For term ending 1948.. 


For term ending 1949... 


Weston Vernon, Jr., Last Retiring 
Chairman, 15 Broad Street, New 
York 5, New York 

-Richard C. Beckett 135 East 11th 
Place, Chicago 5, Illinois 

Robert N. Miller, Southern Build- 
ing, Washington 5, D.C. 

.Wright Matthews, Gulf Building, 
Houston 2, Texas 

Ralph R. Reed, American Security 
Building, Washington 5, D.C. 

David A. Gaskill, Guardian Build- 
ing, Cleveland 14, Ohio 

Lawrence E. Green, 60 State Street, 
Boston 9, Massachusetts 

.Dana Latham, Title Guarantee 
Building, Los Angeles 13, Cali- 
fornia 

William A, McSwain, 38 South 
Dearborn Street, Chicago 3, IIli- 
nois 
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Section of Admunistrative 


Law 


The organization of this new Sec- 
tion, with a statement of its highly 
interesting helpful work and plans 
under the leadership of Chairman 
Carl McFarland, was given in our 
\ugust issue, and so is not repeated 
here. The indications are strongly 
that the sessions, the studies and the 
publications, of this Section will 
rank high among the invaluable aids 
which the Association makes availa- 
ble to the average lawyer. 


Section of Labor Relations 
Law 


This Section, the most recently 
created, is meant as a meeting-place 
and conference forum for all law- 
vers who are interested in the com- 
plex and vital law of labor relations. 
It is felt that their meeting, ac- 
quaintance, discussions, some. bases 
of accord and team-work for better 
industrial relations in the United 
States may be developed, under the 
aegis of the Association and in the 
interests of the public. 

Constructive recommendations 
will be formulated and submitted 
if there is agreement. The Section 
is not in the interests of either em- 
ployers or labor organizations. 

So it is hoped that attorneys 
labor 
unions of all types, attorneys cus- 


customarily representing 
tomarily representing employers, and 
attorneys who are members of or 
counsel for Federal or State regu- 
latory bodies in this field of law, will 
join with all public minded mem- 
bers of the Association who are in- 
terested in this field and_ the 
development of a remedial body of 
law in it, will come into the Section, 
and will take an active part in its 
work. Any lawyers of the foregoing 
categories who are not already mem- 
bers of the Association may be 
proposed for membership and then 
join the Section. 

The presence and participation 
of lawyers who come from the gen- 


eral membership of the Association 


and are not identified principally 


with clients in this field of law, are 
essential to the work of this Section. 

The Resolutions adopted by the 
House of Delegates last December 
were as follows: 

RESOLVED, that a Section be estab- 
lished within the American Bar As- 
sociation, the purpose of which shall 
be to study the Law of Labor Rela- 
tions as a science, and to promote its 
fair and just administration; to study 
and report upon proposed and neces- 
sary legislation; to encourage members 
of the Association representing both 
Managemeit and Labor throughout 
the Nation to, through said Section, 
meei and confer upon their various 
problems, and there to endeavor to 
define rules of conduct based upon 
the rights and responsibilities of 
Labor and Industry; and to, through 
such cooperation promote justice, 
human welfare and industrial peace 
and recognition of the supremacy of 
Law. 

Many members of the Associa- 
tion have already made application 
and enrolled as members of the new 
Section. Its annual dues have been 
fixed at $3. Present members will 
elect officers for the first year. They 
have prepared a program for the 
first meeting of the Section in 
Atlantic City on October 29. Com- 
munications concerning the Section 
can be addressed to the Association, 
or to Clif Langsdale, Chairman of 
the Standing Committee on Labor, 
Employment and Social Security, at 
the Scarritt Building, Kansas City, 
Missouri. 

The new Section will concern 
itself only with labor relations law; 
the Standing Committee will con- 
tinue to fulfill its functions as to 
other matters within its jurisdiction 
since its creation in 1936 (By-laws: 
Article X, Section 10). 


Section of Corporation, 


Banking and Mercantile Law 


Prior to 1938, matters concerning 
business law were generally dealt 
with, in behalf of the Association, 
through its Standing Committee on 
Commercial Law and Bankruptcy. 
Even before 1938 it had become ap- 
parent that legal problems of coun- 
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try-wide interest to practising law- 
yers in that field were varied and 
numerous, and could well be made 
the subject of discussions and study 
in a Section. Those interested in the 
subject of business law undertook the 
organization of a Section on Com- 
mercial Law. Its first officers were 


Jacob M. Lashly, of St. Louis, Mis- 


souri, Chairman; G. Dexter Blount, 
of Denver, Colorado, Vice Chair- 
man; and W. Leslie Miller, of 
Detroit, Michigan, Secretary. Its 
first Council consisted of Henry C. 
Schull, of Sioux City, Iowa; Sidney 
Teiser, of Portland, Oregon; Henry 
S. Drinker, of Philadelphia, Penn- 
sylvania; John M. Niehaus, Jr., of 
Peoria, Illinois; J. Kemp Bartlett, 


Jr., of Baltimore, Maryland; Ray- 


mond G. Young, of Omaha, Ne- 
braska; Robert A. B. Cook, of Bos- 
ton, Massachusetts, and Hamilton 
Cross, of Jersey City, New Jersey. 
The formation of the Section was ap- 
proved by the House of Delegates, 
and the Section replaced the Stand- 
ing Committee on Commercial Law 
and Bankruptcy. Because of a still 
further diversification of matters 
advisably within its field, its name 
was changed in 1943. 

The Section has grown from a 
membership of less than 500 to a 
present membership of approximate- 
ly 5000. It is now the largest of 
the Association’s Sections. It has 
been called the Association’s “busi- 
ness-law” Section; it has greatly in- 
terested and helped the average 
lawyer in his business practice. At 
its organization it had four commit- 
tees: “Reorganization, Bankruptcy 
and Liquidations, Cooperation with 
Other Committees and Sections, and 
Membership. It now has twenty 
Committees—all active. 

The Section’s Proceedings for 
1945 is contained in a printed pam- 
phlet of some 150 pages, in double 
columns. This and the preceding 
Annuals are valuable repositories of 
interesting and useful expositions of 
subjects of moment in the field of 
business law. Already law. schools 
and practitioners are asking for re- 
prints of articles found in them. 
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An index of these articles will in 
time be prepared for the convenience 
of members of the Section. 

This Section has lately embarked 
upon a project of publishing, for 
distribution to its members, a quar 
terly bulletin called The Business 
Lawyer. The first 
pamphlet 


number was a 
sixteen-page containing 
news of the activities of the Section. 
Che second number will be published 
in October, and will bring to Sec- 
tion members the current affairs of 
the Section, as well as information of 
the program for the Section’s an- 
nual meeting. 

The contemplates a 
comprehensive and varied program 
for its Atlantic City sessions. In addi- 
tion to the reports of its committees 
through the various chairmen, elev- 
en addresses are scheduled, none to 
take more than twenty minutes, since 
it has been stipulated that if an 
address will take more than twenty 
minutes in delivery it shall be 
printed in full in the Proceedings of 
the Section and only a summary of 
it shall be given orally. Among those 
who are to speak at this meeting are: 
Colonel Joseph M. Hartfield, of New 
York; Professor John Hanna, of 
Columbia University; D. J. Need- 
ham, of Washington, D. C.; Charles 
P.. Fake Frank C. 
Olive of Indianapolis; Ralph G. 
Boyd of Boston; John R. Nicholson 
of Chicago; J. Francis Ireton of 
Baltimore; Soia Mentschikoff of New 
York; Karl D. Loos of Washington, 
D. C., and Ben C. McCabe of 
Chicago. Sidney Teiser of Portland, 
Oregon, Chairman of the Section, 
will preside over the 1946 meeting. 

On Tuesday evening, October 
29, a dinner dance is scheduled for 
the Section and 


Section 


of Cincinnati: 


the members of 
their friends. 
Probably the most important 
matter to be passed upon by the 
Section in Atlantic City is the word- 
ing of a proposed amendment to 
Section 60-(a) of the Bankruptcy 
Act. The decision of the Section to 
urge such an amendment was made 
at its last meeting. Detailed reasons 
for the amendment and its scope 
were set forth in the July issue of 
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the Section’s bulletin, The Business 
Lawyer. 


The Junior Bar Conference 


rhere was a time — not so long ago, 
although many men now active in 
the Association do not recall it — 
when the Association, its member- 
ship and its meetings, were made up 
almost wholly of elderly and middle- 
aged lawyers, who conducted its af- 
fairs and debated and decided its 
policies. Although there were then, as 
now, many thousands of American 
lawyers under the age of 36 years, 
very few of them attended the As- 
sociation’s meetings. They were not 
particularly welcomed or admitted 
to participation if they did come. 
Only a few hundred of them were 
members at all, for the sake of the 
honor and the right to receive the 
JourNnAL and other publications. 
The voice of the younger men of the 
Bar was unheard, and the Associa- 
tion’s work and meetings provided 
no training-school for its future 
leaders, no means of acquainting the 
younger men with the traditions, 
the objectives and the ideals of their 
profession. 

All that was changed twelve 
years ago. The first dynamic and 
far-reaching change in the structure 
and atmosphere of the Association 
and its meetings was the creation of 
the Junior Bar Conference, the en- 


‘rolling of a large membership in the 


Association through it, enlisting of 
the enthusiasm and momentum of 
the younger men, the hearty wel- 
coming of lawyers under 36 to a 
place and part in Association meet- 
ings and social functions, the pro- 
viding of an organization through 
which they could work and promul- 
gate their ideas about the Associa- 
tion and about the legal aspects of 
public questions and at the same time 
acquire a training, experience and ac- 
quaintancé for later leadership as 
alumni of the Junior Bar Confer- 
ence. In short, the lawyers under 36 
years of age were made a part of the 
Association team, and they have 
been that, ever since. 

The Junior Bar Conference, now 


twelve years old, was for several 
years the largest Section of the As. 
sociation, and expects soon to regain 
that distinction. From its original 
membership of about 250 at its 
formation in 1934, it rose to a mem- 
bership of more than 6,000 in 1941, 
and was still going strong, on the 
rise. 

Then the outbreak of World 
War II changed the picture. This 
was the Section whose members 
were predominantly within the ages 
for answering the call of their 
country. More than 4,000 of them 
left their law offices and donned uni 
forms, to serve in all 
capacities. It is known that at least 
fifty-four members of the Association 
made the supreme sacrifice and will 
never come back; in the nature of 
things, these were principally, but 
not exclusively, from the ranks of 
the Junior Bar Conference. Many of 
those serving in the Armed Forces 
dropped out of the Section; its mem- 
bership inevitably lessened, for the 
time being. 

This has led naturally to con- 
centrating the year’s efforts primari- 
ly on the task of bringing the lawver- 
veterans back into active member- 
ship and participation in the Con- 
ference. To provide incentive. the 
Board of Governors sponsored a 
Junior Bar membership contest. the 
results of which are indicated by the 
facts that the Junior Bar Confer- 
ence membership has already been 
raised to almost 5,000, that in July 
and August alone 1159 Association 
membership applications were ob- 
tained by contestants, and that the 
Junior Bar member who leads the 
field as this is written, W. Arlington 
Jones, of Hattiesburg, Mississippi. 
had himself obtained about 146 As- 
sociation applications by August 31. 

So the Junior Bar is devoting its 
principal efforts this year to revitali- 
zation and reorientation. Its first 
roster of members in over three years 
has been published; a special Activi- 
ties Committee, headed by James 
D. Fellers, of Oklahoma City, Vice 
Chairman of the Conference, re- 
viewed all work ever undertaken by 
the Conference and made its report 
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to the May meeting of the Executive 
Council; and the bi-monthly leaflet, 
The Young Lawyer, is completing 
its second successful year of publica- 
tion under Editor Charles H. Bur- 
ton, of Washington, D. C. Although 
1 number of Conference activities, 
such as the 348 Procedural Reform 
studies being made to assist the 
special Committee on Improving 
the Administration of Justice, the 
(rafhc Court Improvement work 
and Relations with Law Students 
work, are being carried forward with 
increased momentum since the close 
of the war, the strictly wartime activ- 
ities are being brought to a close 
(for example, the ~ lawyer-veteran 
placement and readjustment work), 
while other activities are being re- 
newed or instituted. The Committee 
on Legislative Drafting is to be re- 
vived, and the Committee in Aid of 
the SmaH Litigant has begun to as- 
sist the Committee on Legal Aid in 
its program to make legal aid serv- 
ices available in as many as practi- 
cable of the larger American cities as 
well as some smaller communities. 

For some years “Junior Bar 
Notes” have appeared regularly in 
the JOURNAL, to keep members in- 
formed of the current activities, not 
only of the Junior Bar Conference 
itself, but also of the approximately 
fifty local and State younger lawyers’ 
groups which" have become affiliated 
with it since 1934. These in practi- 
cally all imstances have been organ- 
ized since the Conference was found- 
ed in that year. In the May issue 
vf the JournaL (32 A.B.A.]. 305) 
there was given a brief history 
of the Conference, with a recording 
of some of its principal achievements 
to date. 

The meeting of the Junior Bar 
Conference in Atlantic City on Oc- 
tober 27 to 29, inclusive, is to be 
devoted largely to constructive self- 
criticism. Details of the planned pro- 
gram are elsewhere in this issue. The 
opening address will be by Arthur 
A. Ballantine, former Under. Secre- 
tary of the Treasury. Joint meetings 
on October 29 with the Section of 
Internationa] and Comparative Law, 
at luncheon, and with the Section of 


Judicial Administration and the Na 
tional Conference of Judicial Coun- 
cils, at dinner, are scheduled. Past 
Presidents Arthur T. Vanderbilt, Ja- 
cob M. Lashly and George Maurice 
Morris will offer their ideas as to 
how the Conference may be im 
proved, at a round-table discussion 
on “How Can the Junior Bar Confer- 
ence Increase Its Usefulness?” Presi- 
dent Seldon Waldo of the United 
States Junior Chamber of Commerce 
will lead a discussion, on the morn- 
ing of October 27, on organization 
methods in State and local groups. 
At the second session of the Confer- 
ence Former Judge Justin Miller, 
President of the National Association 
of Broadcasters, will discuss “Lawyers 
and Broadcasting in the Public In 
terest,” in connection with a discus. 
sion designed to find ways of am- 
plifying and improving the Public 
Information Program which has been 
responsible during the current year 
for an increasing number of regu- 
larly scheduled radio broadcasts in 
such widely separated places as New 
Hampshire, Arizona, Indiana, Wash- 
ington, D. C., Seattle and Oklahoma 
City. 

It is anticipated that before many 
months have passed, the Conference 
will have again the largest member- 
ship in its history and will comprise 
close to one-fifth of the total mem. 
bership of the Association. Any law- 
yer under 36 becomes automatically 
a member of the Conference, on be- 
coming a member of the Association. 
Meanwhile, the Conference is fulfill- 
ing to an increasing extent the hopes 
and purposes of its founders that the 
training, experience and acquaint- 
ance gained in its work will provide 
sound and seasoned future leader- 
ship for the Association. Many grad- 
uates of the Conference are already 
in important posts in the Associa- 
tion. The Secretary of the Associa- 
tion, Joseph D. Stecher, of Ohio, was 
one of the early Chairmen of the 
Conference. The Assistant Secretary, 
Ronald J. Foulis, of St. Louis, is also 
a former Chairman of the Confer 
ence. When conditions “shake down” 
after the lawyer-veterans have re- 
oriented themselves to their law of- 





now 





our Sections 





their clients, and their com 
munities, many of them who had 
fine experience in the Conference be- 
fore World War II intervened will 
return to active work and increas- 
ing leadership in the Association. 


fices, 


Section of Real Property, 
Probate and Trust Law 


This Section was designed as one 
which would be of especial help to 
the average lawyer in his practice. 
The formation of such a Section was 
discussed at the Washington meet 
ing in 1932 and at the Grand Rapids 
meeting in 1933, following which a 
committee was appointed to organize 
a Section of Real Property Law. This 
special committee consisted of 
Messrs. Henry Upson Sims, Nathan 
William MacChesney, George E. 
Beers, William M. Crook and R. G 
Patton. 

These founders maintained an 
active interest in the subsequent 
work; most of them afterwards 
served as its Chairmen. By the time 
the Milwaukee meeting was held in 
1934, the Section had been organized, 
with an initial enrollment of 1212 
members. Following the Boston 
meeting in 1936, at which the pres- 
ent Constitution of the American 
Bar Association was adopted, the 
Section was reorganized as the Sec- 
tion of Real Property, Probate and 
Trust Law, with three separate di- 
visions for these three subjects. 

The Section has held notable 
meetings from year to year. The ad- 
dresses of speakers together with the 
reports of the committees are pub- 
lished in annual proceedings of the 
Section. Considerable time and ef- 
fort is devoted by working commit- 
tees in the preparation of reports. 
Ihe Section’s committee reports and 
addresses have been in such demand 
that banks and other institutions 
in recent years have been distribu- 
ting thousands of extra copies of 
them to practising attorneys. An ad- 
dress by Mayo A. Shattuck of Massa- 
chusetts on “The Prudent-man Rule 
of Trust Investments”, delivered at 
the last Annual Meeting, was deemed 
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to be so important that copies were 
distributed to all members of the 
Section. The project on which the 
Section has been working for several 
years with the University of Michi- 
gan Law School was completed dur- 
ing this current year, in the compila- 
tion of the Model Probate Code. 
Copies of this Code have just been 
released to all of the members of the 
Section; it has been awaited in States 
in which changes in probate statutes 
are under consideration. The vari- 
ous committee reports and forms of 
documents prepared, such as_ the 
specimen Pension Trust Agreement 
prepared last year, are found by the 
members to be of substantial value 
to them. In order that the Section’s 
material can be made more readily 
available to its members despite the 
sharp increases in printing costs, the 
Council has recommended that the 
Section dues be increased from its 
present figure of $1 to $2 a year. 
Section membership at the present 
time is slightly under 2000. 
During World War II, it has 
been necessary to curtail the annual 
dinner of the Section. The attend- 
ance has necessarily been smaller at 
the meetings. From « questionnaire 
which has recently been distributed 
to the members of the Section, it 
seems likely that the attendance at 
the Atlantic City meeting through 
the week of October 28 will be back 
to normal. The officers of the Section 
are planning for three full sessions 
in addition to an annual dinner. 
Adolf <A. Berle, ot. 
former Assistant Secretary of State 


Honorable 


and Ambassador to Brazil, has a 
cepted an invitation to speak at the 
dinner, on “Private Property in a 
Socialistic World”. 


Section of Insurance Law 


Since its organization in 1933. this 
Section has published and distrib- 
uted to its members volumes of dis- 
cussions and authorities in this field 
of law. It is a “working Section”. 
Twelve standing committees 
(two special committees created this 
year) cover the following branches 
of Insurance Law: Automobile, Cas- 
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ualty, Fidelity and Surety, Fire, 
Health and Accident, Practice and 
Procedure, Life, Marine and Inland 
Regulation of 
Companies, Workmen’s Compensa- 
tion and Employers’ Liability; spe- 
Veterans’ Affairs 


Marine, Insurance 


cial committees: 
and Insurance Status. The Publica- 
tions Committee correlates all of the 
publishing activities of the Section. 

Since 1936, when the committee 
round-table programs were added to 
the general sessions of the Section, 
these committees covering the above 
branches of Insurance Law have pro 
duced papers, treatises and discus- 
sions on important topics within 
their respective fields. These papers 
by the members of the committees 
constitute a useful contribution to 
the records of the American Bar As- 
sociation. They provide a current 
practical insurance service for the 
use of the general practitioner of the 
law in his daily work. 

In addition to the annual round- 
table productions of the committees, 
several of them have prepared in- 
surance policy annotations. The Au- 
tomobile, Fire, and Health and Ac- 
cident Committees have produced 
and distributed to the members of 
the Section annotations of the stand- 
ard policy forms in these three 
branches of insurance. These Com- 
mittees have been working on sup- 
plemental annotations which are 
ready for publication this year. ‘The 
Workmen’s Compensation and Em- 
Liability 
mittee has been preparing a volu- 


ployers’ Insurance Com- 
minous annotation work on Work- 
men’s Compensation and Employers’ 
Liability Insurance Law. Because 
of the wide-spread variation of the 
statutory requirements in this field 
the annotations have not been com- 
pleted but their publication is an- 
ticipated within a few months. 

As a result of the outstanding 
service rendered by this Section to 
its members, it has long been one of 
the largest dues-paying Sections of 
the Association. The Section’s mem- 
bership chairmen have played a vital 
part in creating this membership. In 
the final analysis, however, the gain 
is attributable to the service rendered 


the Section through its publications. 


The Section has attempted in a quiet 
but diligent manner to acquaint 
the lawyers interested in the law of 
insurance with the Section’s service 
in aid of practising lawyers. ‘The 
value placed on the service by the 
members of the Section has been 
recommendation — for 


Details of the Sec- 


its principal 
new members. 
tion’s Atlantic City program have 


been published by the Association. 


Section of Mineral Law 


This Section was formed at the 1926 
Annual Meeting of the Association 
in Denver. It was an outgrowth of 
the desire of lawyers practising 
principally in the mineral law field 
to have the Association provide a 
forum through which the legal prob- 
lems of the mineral industries could 
be discussed from the angles of 
public and professional interest, and 
some consensus made available to 
lawyers, through the exchange of 
experience and judgment. The prob- 
lems of oil and gas conservation re- 
quiring the exercise of the police 
power of the States probably gave 
impetus to the organization of the 
Section. It was a Texas lawyer, 
Major John C. Townes of Houston, 
who was the principal force in 
creating the Mineral Section. While 
the membership has been predomi- 
nantly from the oil and natural gas 
producing States, lawyers represent- 
ing the coal industry and those con- 
cerned with the hard metals industry 
have taken an active interest in the 
Section, along with those whose ap- 
is solely that 
practice and the public interest. 
The Section functions ordinarily 


proach of general 


through three principal committees 
—one for the legal problems in each 
the coal, natural gas and oil in- 
dustries. These committees survey 
the important legal developments 
affecting each industry during the 
year, and make a comprehensive 
report to the Section at its annual 
meeting. In this manner the cur- 
rent legal problems of the mineral 
industries are brought to the mem- 
bership of the Section for informa- 
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tion and consideration. These re- 
ports are printed in the Section’s 
annual pamphlet, which contains 
ilso the papers read at its meetings, 
on subjects of timely interest to 
lawyers in the field. 

At the 1945 meeting the legal 
problems of natural gas and of Fed- 
cral Power Commission regulation 
of that industry had an important 
place on the program. The expansion 
of natural gas pipe lines to the con- 
suming areas of dense population in 
the North and East had become a 
matter of concern to many commu- 
nities and to those in the competing 
uel industries, and so to lawyers in 
those communities and industries. 
Ihe proposed sale of the “Big Inch” 
and “Little Big Inch” pipe lines built 
by the Federal Government during 
the war has stimulated interest in 
even a. larger segment of the Na- 
tion. Legal problems inherent in 
such matters are brought to the at- 
tention of Section members through 
discussion of the reports and papers. 

At the coming meeting in Atlantic 
City, the Section is planning to de- 
vote a full day on subjects of interest 
to the profession. The committee 
on coal-law problems will sponsor 
a discussion which will include those 
incident to Government seizure of 
mines during labor disputes. Oscar 
L.. Chapman, Under Secretary of the 
Interior, will discuss the newly en- 
acted leasing laws covering the pub- 
lic domain. The Section members 
will have an opportunity to engage 
in a “question-and-answer” period 
on this subject, under the leader- 
ship of Peter Q. Nyce of Washington, 
D. C. Legal consequences of the re- 
cently completed natural-gas inves- 
tigation by the Federal Power Com- 
mission will be the subject of a talk 
by Charles I. Francis of Houston, 
Texas. 

Although this Section may be of 
primary interest to the lawyer whose 
practice takes him into the activities 
of the mineral industries, the Sec- 
tion has many features of interest 


to lawyers generally. Members re- 


ceive in printed form the various 
reports and papers. A few years ago 


a volume which contained a number 
of articles on the history of oil and 
gas conservation laws was published 
for the Section members. A re-issue 
of that work has been authorized 
and will soon be under way. ‘The 
Section dues are $2; members of the 
Association may send their applica- 
tions, with a check for their dues, 
to the Association’s Headquarters. 
I'he Section’s membership, as of 


June 30, was 637. 


Section of [nternational 
and Comparative Law 


This Section was organized as such 
in 1933. It is the successor to both 
the former Standing Committee on 
International Law and the former 
Bureau of Comparative Law. ‘The 
Committee on International Law 
was one of the seven original Stand- 
ing Committees of the Association. 
The Bureau of Comparative Law 
was organized in 1907. During the 
next seven years it published a bul- 
letin which achieved a considerable 
circulation. This was absorbed in 
the JOURNAL of the Association upon 
the founding of the latter in 1914. 
In 1942 the importance and_ use- 
fulness of the Section’s reports and 
publications for its members led to 
the establishment of Section dues in 
their present amount of $2 a year. 
The public service character of the 
Section’s work is still recognized in 
annual appropriations by the As- 
sociation. The amount of these ap- 
propriations varies with the nature 
of the undertakings of the Section. 

The Section now has 1050 mem- 
bers. Its Council includes a former 
President of the Association and five 
former Chairmen of the Section. Its 
thirty Committees include an Advis- 
ory Committee of which David A. 
Simmons, former President of the 
Association, is Chairman, and Com- 
mittees on Cooperation with the 
Inter-American Bar Association; 
International Interchange of Jurists; 
Organization of an _ International 
Bar Association; United Nations Or- 
ganization; International Law in the 
Courts of the United States; Inter- 
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national Trade Regulation; Interna- 
tional Transportation and Com- 
munications; Pacific Settlement of 
International Disputes; Progressive 
Development of International Law 
and Its Codification; Punishment of 
War Criminals; Treatment of Prop- 
erty Rights in the War Settlement; 
Freedom of the Press and Freedom 
of Speech; Comparative Jurispru- 
dence, and the Teaching of Interna- 
tional and Comparative Law. 

A Special Meeting of the Section 
is customarily authorized and held 
in Washington during the Spring, 
in addition to the regular meeting in 
connection with the Annual Meet- 
ing of the Association. The Pro- 
ceedings of the Annual Meetings 
are printed, with the reports of the 
Committees, and sent to all mem- 
bers of the Section, as well as to the 
libraries of the principal law schools 
throughout the country. Brief 
printed reports of action taken at 
the Spring meeting and of other 
developments of interest are mailed 
to members of the Section from 
time to time. 

The Section affords to all mem- 
bers of the Association an opportu- 
nity to participate in the develop- 
ment of better understanding of the 
legal problems involved in the main- 
tenance of orderly relations among 
the Nations of the world. It affords 
them also an opportunity to become 
acquainted with divergent concepts 
of private law in various countries 
and with the methods available for 
the reconciliation of conflicts be- 
tween such concepts as applied in 
specific situations. International 
law now has practical importance 
to lawyers in inland cities as well 
as on the coasts. International avi- 
ation, international double taxation, 
international trade regulation, and 
numerous laws in the form of 
treaties or conventions, must now 
be, considered by even the general 
practitioner. The laws of foreign 
countries which proceed upon as- 
sumptions radically different from 
those of American lawyers must 
frequently be taken into account, 
in the giving of advice to clients in 
this country. The Section welcomes 
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not only those who are already ex- 
pert in its field, but also those who 
desire to be kept informed of devel- 
opments within these fields. Mem- 
bers of the Association may send 
their applications for Section mem- 
bership, with a check for $2.00 for 
their Section dues to the Association 
Headquarters. 

The business scheduled for the 
meetings of the Section at Atiantic 
City includes action on two mat- 
ters of great general interest to 
members of the Association. Que of 
these arises from the resolution favor- 
ing world government which was 
proposed by Fyke Farmer of Tennes- 
see at the Cincinnati meeting of the 
Association in December of 1945 (32 
A.B.A.J. 171). Judge Frederic M. 
Miller, Chairman of the Section's 
Committee on United Nation's Or- 
ganization, has had _ conferences 
with Mr. Farmer, and reports that 
the latter has indicated his satisfac- 
tion with the text of a Resolution 
which has been worked out on this 
subject by Judge Miller and merm- 
bers of his Committee. The other 
matter of great general interest to 
members of the Association is the 
plan of the Section to help bring 
about the organization of an Inter- 
national Bar Association. Pursuant 
to authority given by the House of 
Delegates at Chicago in July of 
this year, a meeting of representa- 
trves of national bar associations of 
the world has been called for Oc 
tober 8, 1946, in New York City, to 
consider a dralt of a constitution for 
a federaion of such associations. A 
report of the action taken at that 
meeting will be given in Atlantic 
City by Robert N. Anderson, Chair- 
man of the Section’s Committee on 
the Organization of an International 
Bar Association. 

Others who will present reports 
at the Atlantic City meeting of the 
Section include Judge Manley O. 
Hudson, Chairman of the Commit- 
tee on the Progressive Development 
of International Law and Its Cod- 
ification; Elisha Hanson, Chairman 
of the Committee on Freedom of 
the Press and Freedom of Speech; 
William A. Roberts, Chairman of 
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the Committee on International 
Transportation and Communica- 
tions; William Roy Vallance, Chair- 
man of the Committee on Interna- 
tional Interchange of Jurists, and 
Honorable Charles Fahy, Legal Ad- 
viser of the Department of State, who 
will speak on Tuesday morning, Oc- 
tober 29, on “The American Lawyer 
in United States Occupied Germany”. 

Luncheon will be held by the 
Section jointly with the Junior Bar 
Conference on Tuesday, October 29 
Senator Brien McMahon of Con. 
necticut, Chairman of the Special 
Committee of the Senate on Atomic 
Energy, and Judge Robert N. 
Wilkin, of Ohio, whose address on 
“Three Pillars of Peace” is well 
known to members of the Associa 
tion, have accepted invitations to 
speak at this kuncheon. 


The Section of Crimmal Law 


This Section will hold this month 
its twenty-sixth yearly meeting. Ls 
first session was in 1921 in Cincin- 
nati, about a year after its organi- 
zation in August of 1920 at the 43rd 
Annual Meeting of the Association. 
Distinguished lawyers have been 
associated with the Section, as its 
officers and members of its Council 
and as speakers at its sessions. Those 
who have served as its Chairmen 
include Ira Robinson, of West Vir- 
ginia; Floyd E. Thompson, of IIli- 
nois; Oscar Hallam, of Minnesota; 
Justin Miller, of Washington, D. C.; 
Professor Rollin M. Perkins, of lowa; 
Captain James J. Robinson, U.S. 
N.R., and Director of the Federal 
Bureau of Prisons James V. Bennett, 
present Secretary of the Section, who 
is acting as Chairman in the absence 
of Captain Robinson in Tokio. 
The Section’s most recent ac- 
tivity has been as to the Federal 
Rules of Criminal Procedure, which 
became effective March 21], 1946. 
The Section offered at the 1939 mid- 
year meeting of the House of Dele- 
gates a resolution, which was adopt- 
ed, that the Association recommend 
that the Congress give to the Su- 
preme Court authority to prescribe 
for the Courts of the United States 


rules of pleading, practice and pro- 
cedure, to govern criminal cases. A 
bill was drawn by the Chairman and 
members of the Section and was in- 
troduced in both the House and the 
Senate. 

A hearing before the House 
Committee on the Judiciary was 
sponsored by the Section, with the 
result that the bill became the Aa 
of June 29, 1940 (54 Stat. 688). 
Wide discussion of the preliminary 
drafts of the rules, prepared by the 
Advisory Committee appointed by 
the Supreme Court of the United 
States, was then achieved through 
programs at several annual meetings 
of the Section and by other means. 

Of retrospective interest is the 
fact that the program of the first 
meeting of the Section lists as sub- 
jects for papers and for discussion: 
“Reforms in Criminal Procedure”, 
“Reforms in Criminal Legislation”, 
and “Should Verdicts Be Unanimous 
in Criminal Cases?”. During the 
years between 1921 and 1939 the pro- 
grams of the Section were concerned 
with the discussion and study of 
various phases of the causes of crime, 
of the scope and purpose of the 
criminal law and of its appropriate 
administration. At its 1945 meeting 
the Section sponsored a timely dis- 
cussion of the problems of military 
law. The broad purpose underlying 
the activities of the Section is well- 
stated in a report made in 1936 by 
its Council: “. . . the objective of 
the Section is rather to stimulate in 
the members of the Agsociation as a 
whole an informed interest in the 
administration of criminal justice”. 

Estimate could hardly be made 
of the influence, throughout the 
United States, of the activities of the 
Seetion. In Indiana, the improve 
ments during the 1930's in criminal 
procedure and the raising of the 
qualifications of the members of 
the State Police Force and the estab- 
lishment of traffic courts were large- 
ly the outcome of ideas developed 
in this Section. California's new 
penal and correctional law and its 
youth correction program, as well 
as several important reorganizations 
in its judicial and penal system, show 
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the influence of the activities of the 
Section. Unquestionably, the Crim- 
inal Division of the Department of 
Justice, the Judge Advocates General 
of the Army and Navy, and the 
Prison Bureau, have also been in 
fluenced considerably by activities 
of the Section. 

The Section has planned for the 
ensuing years an agenda dealing 
with at least eight phases of the 
legal problems in its field. All mem- 
bers of the Association are invited 
to become members of the Section 
and to take part. There are no dues. 


The Section of Bar Activities 


Historically, this Section may be re- 
garded as an outgrowth of the Con 
ference of Bar Association Delegates, 
which was formed in 1920 under the 
leadership of Elihu Root and others, 
to bring together annually the ac- 
credited representatives of State and 
local Bar Associations. For years the 
Conference was a somewhat anoma- 
lous appendage of the Association. 
Its delegate character made it more 
representative, in most ways, than 
the casual attendance at the Asso- 
ciation’s Annual Meetings, yet it 
could not decide policies or speak 
for the Association. Nevertheless, it 
fulfilled a need, and furnished the 
“yeast” for a good deal of uprisings 
as to the structure and policies of 
the Association. 

When the Association was re- 
organized on a representative basis 
in 1936, the State and larger local 
Bar Associations were given the 
right to choose their delegates to sit 
and vote in the House. The new 
body, however, had to debate and act 
as to calendared matters; a discus- 
sion center for the exchange of views 
and experiences between the workers 
in Bar Associations could not be pro- 
vided by the House. Means of ascer- 
taining and expressing the views of 
the unrepresented local Associations 
were needed. 

The Section of Bar Organization 
Activities was accordingly provided 
for in the new Constitution, in 1936. 
\ change to the present name was 
adopted in 1948. 


Today this Section is concluding 
its current year with three contribu 
tions to the Atlantic City program. 
On Sunday, October 27, the Confer 
ence of Association Secretaries, spon 
sored by the Section, will hold its 
annual luncheon and meeting for 
Bar Association secretaries, with Le- 
land M. Cummings, chairman of the 
Conference, presiding. Section Chair 
man Charles B. Stephens will preside 
at the Section’s annual meeting on 
Tuesday, October 29. The annual 
Awards of Merit for outstanding 
State and local Bar Association activ- 
ities will be announced and pre 
sented by Charles O. Rundall, for 
the Section, at a subsequent session 
of the Assembly. 

The Section’s annual meeting of 
fers a program of especial interest 
to State and local Bar Association 
officers. The morning session will be 
devoted to discussion of coordina- 
tion of organized Bar activities on a 
national scale, to take full advantage 
of the leadership and guidance pro- 
‘vided by the Association’s commit- 
tees and Sections. The afternoon 
will feature panel discussion of tech- 
niques in organized Bar activities 
related to lawyer-veterans, younger 
member participation, the selection 
of judges, Bar Association financing, 
and public relations programs. The 
Bar Executive has been revived as a 
monthly news letter for Section 
members. This Section imposes no 
dues, and any interested member of 
the Association is invited to join 
the Section. 

The Section of Bar Activities is 
the principal agency within the As- 
sociation which acts continuously as 
liaison between it and the State and 
local Bar Associations in strength- 
ening organized Bar activities 
throughout the country. It is con- 
cerned primarily with practical prob- 
lems of organized Bar planning and 
administration. As a clearing house 
for exchange of this information, the 
Section is developing as a valuable 
adjunct to the Committees and Sec- 
tions of the Association, and is 


believed to be rendering a service 
that is beneficial to the many on 
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ganizations within the profession 
of law. , 


Section of Public Utihty Law 


With some 800 members, this is one 
of the older Sections of the Associa- 
tion, having been created in 1917, 
under the leadership of the late 
Nathaniel T. Guerney, of the New 
York Bar. It deals with the interests of 
the public and the profession in all 
phases of public utility law, includ- 
ing that relating to railroads, air 
lines, electric and gas utilities, local 
transit utilities, water carriers, motor 
carriers, etc. Attorneys for corporate 
clients, members of and attorneys for 
regulatory bodies and municipalities 
and members of the profession gen- 
erally, are members of the Section 
and have served as its Chairmen and 
Council members. Although the Sec- 
tion publishes special studies on var- 
ious subjects from time to time, its 
principal publication is a survey pre- 
pared each year to review and digest 
the important developments and the 
decisions by courts and administra- 
tive bodies in the field of public 
utility law. This useful report is sent 
to all members of the Section as well 
as to law libraries, administrative 
agencies, etc. For many years the 
Section sponsored a dinner dance 
(without speeches) which socially was 
one of the “high-lights” of the An- 
nual Meeting of the Association. 
During the war, this was suspended 
but it will be resumed at the Octobe 
meeting. Present plans are to hold 
the function in the “22” Club in the 
Ambassador Hotel on Tuesday night 
of convention week. 

\t the Section meeting, Donald 
R. Richberg, of Washington, D.C., 
will speak on “Labor Disputes and 
Public Utilities”, which will be of 
interest to lawyers whether or not 
they represent public utilities. Os- 
wald Ryan, of Indiana and the Civil 
\eronautics Board, will discuss ‘Pub- 
lic Utility Problems in the Aviation 
and Elmer Smith, of the 
Chicago Bar, will talk on the lively 
subject: “The Application of Anti- 
Trust Laws to Regulated Industries.” 


Industry”; 


At each session of the Section, 
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round-table discussions follow the 
stated program, so that those present 
may have the benefit of each other’s 
experience in dealing with the legal 
problems in the field. The Section 
confines itself to studies and discus- 
sions, and has not undertaken to 
draft, adopt and submit recommen- 
dations for the House of Delegates, 
as to legislation or other matters in 
its field. Other details of the events 
for the three sessions are in the 
usual programs issued by the Asso- 
ciation. 

The Section extends a cordial 
welcome to all interested lawyers to 
join in its work. The Section dues 
of $2 per year entitle the members 
to receive all of the Section’s publi- 
cations. 


Section of Legal Education 


and Admussions to the Bar 


This Section was formed in 1893, 
and is the veteran of many hard- 
fought battles, over the years, in be- 
half of the profession and the public. 
Disruptions in the normal processes 
of legal education caused by the War 
have given the Section lately a busy 
time. 

World War II brought to the 
\merican scene many pressures for 
relaxations which, if yielded to, 
would have meant a loss in the gains 
in the standards of legal education 
wrought out through twenty years 
of hard work which brought the 
recommendations of the Association 
into effect in all but five States. En 
gendered by the natural and laud- 
able impulse to compensate in some 
measure the lawyer-veteran for his 
personal sacrifices in the service of 
his country, pressures developed from 
numerous sources to lower admission 
requirements in the law schools and 
at the Bar, to keep the schools alive 
by waiving standards, and to permit 
completion of legal training in less 
than the maximum time prescribed. 
The Section has stood firm for fun- 
damentals. Recognizing the practical 
necessity and justice of some of 
these claims temporary relaxations 
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were authorized in well-grounded 
cases. 

The results to date have been 
on the whole gratifying. A survey 
of the situation indicates that little 
ground was really lost. Actually there 
seems to have come out of the ex- 
perience a deeper appreciation of 
the work of the Section and a wide- 
spread undercurrent of desire that 
even higher standards be not long 
delayed. All law schools have been 
notified that the Association will ex- 
pect full compliance with the ap- 
proved standards, at and after the 
opening of 1946 fall terms. 

The problems created, for the 
profession and _ for 
munities, by the rapid return of near- 
ly 40,000 lawyer-veterans seem to 


many com- 


have been met in most instances in- 
telligently, promptly and effectively. 
Through the agencies of the Practis- 
ing Law Institute and numerous 
State and local Bar Associations with 
the law schools, the Section has 
helped to make practical refresher 
courses available to every returning, 
soldier and sailor. The success of 
this program has pointed the way 
to a probable expansion of the 
activities of the Section into a direc- 
tion of post-admission education on 
a larger scale and a recognition of 
correspondence courses for practising 
lawyers as a means of carrying such 
a continuation of law studies into 
the offices of members of the As- 
sociation. 

For the most part, the problem 
of admissions to the Bar has been 
handled by the State Boards of Bar 
Examiners and the highest courts of 
law of the various State jurisdictions; 
but the State representatives of the 
Section have been instrumental, in 
many instances, in helping to see to 
it that justice was done to individual 
veterans without too much violence 
to the standards. The Section is now 
engaged in a study of the extent to 
which admission standards have 
been relaxed for the servicemen. 
Out of this may come recommenda- 
tions as to future policy. Com- 
mittees are also at work on the prob- 
lems of uniform admission require- 
ments for all Federal Courts and a 


uniform rule or recommendation as 


to comity between States where 
members of the Bar of one State 
apply for admission in another. 

The tremendous impetus given 
to law school enrollments by the GI 
Bill of Rights has brought the total 
number of law students from the 
low figure in the fall of 1945, of 
4,803, to the present numbers which 
may reach or exceed 20,000 in the 
fall term of 1946. The Section has 
made an active effort to help secure 
competent instructors for the 
schools, and has announced that all 
jaw schools which were closed during 
the War or are undergoing a sub- 
stantial reorganization as a result of 
the War, will be inspected soon after 
the opening of the fall term of 1946, 
in an effort to be sure that the ap- 
proved standards have not been 
lowered. 

By far the most important project 
entrusted to the Section at the 
moment is the proposed comprehen- 
sive study of the legal profession and 
legal education, which was approved 
by the House of Delegates on July 2. 
This task will take several years. 
Out of it may come some of the 
most important advances in legal 
education and in the structure of 
the profession itself, that have been 
achieved in the whole history of the 
American Bar. 


The National Conference of 


Commussioners on Uniform 


State Laws 


This body whose service to the pub- 
lic and the profession has long been 
so distinguished, occupies in various 
respects the status of a Section op- 
erating under the aegis of the Asso- 
ciation, and so is properly included 
here. In other respects its quasi-offi- 
cial and public status differentiate 
it markedly from the Sections. 

The National Conference of 
Commisioners on Uniform State 
Laws, now in its 56th year, was or- 
ganized as the result of the adoption 
of a resolution emanating from a 
special committee of the Association, 
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which recommended the passage, by 
each State and by the Congress for 
the District of Columbia and the 
Territories, of a law to provide for 
the appointment of Commissioners 
to confer with Commissioners from 
other States on the subject of uni- 
formity in legislation, particularly 
in State laws. 

The Conference is composed of 
Commissioners from each of the 
States, the District of 
\laska, Hawaii and Puerto Rico. In 


Columbia, 


thirty-five of these jurisdictions, the 
Commissioners are appointed by the 
Governor or other Chief Executive 
acting under express legislative au- 
thority. In other jurisdictions the ap- 
pointments are made by general ex- 
ecutive authority. There are usually 
three representatives from each jur- 
isdiction, chosen from lawyers, 
judges and teachers of law. All serve 
without compensation. Because of 
the official composition of the Con- 
ference, members of the Association 
cannot generally become members 
of the Conference through applica- 
tions. 

The object of the Conference, as 
stated in its Constitution, is “to pro- 
mote uniformity in State laws on all 
subjects where uniformity is deemed 
desirable and practicable”. The 
Commissioners are united in a per- 
manent organization, and annually 
elect officers. The Conference meets 
in annual sessions usually for five 
or six days immediately preceding 
the meeting of the Association and 
generally at the same place. This 
year, because hotel accommodations 
in Atlantic City will not be available 
during the week preceding the meet- 
ing of the Association, the Confer- 
ence will meet in Philadelphia. 

The record of the activities of the 
Conference, the reports of its Com- 
mittees, and the Acts drafted and 
offered by it and approved by the 


House of Delegates of the Associa- 
tion, are printed in the Annual Pro- 
ceedings or Handbook of the Con- 
ference. The approved Acts are also 
printed separately. 

The Conference works through 
Standing and Special Committees. In 
recent years all proposals of subjects 
for legislation are referred to a 
Standing Committee on Scope and 
Program. After due investigation 
and sometimes a hearing of parties 
interested, this Committee reports 
as to whether or not the subject is 
one upon which it is desirable and 
feasible to draft a uniform law. If 
the Conference decides to take up a 
particular subject-matter, the latter 
is referred to a Special Committee, 
which reports a tentative draft. Ten- 
tative drafts of Acts are submitted 
from year to year and are discussed 
section by section. When finally ap- 
proved by the Conference, the Uni- 
form Acts are submitted to the Asso- 
ciation for its approval and are rec- 
ommended for general adoption 
throughout American jurisdictions. 

On occasions, the Conference has 
drafted Model Acts as distinguished 
from Uniform Acts. The distinction 
between a Model Act and a Uniform 
Act is that where there is a demand 
for an Act covering a subject matter 
in a substantial number of States, 
but where in the judgment of the 
Conference, it is not a subject upon 
which uniformity is necessary or de- 
sirable but where it would be helpful 
to have legislation which would tend 
toward uniformity where enacted, 
such Acts are designated as Model 
Acts. An example is the work of the 
Conference on a Model Administra- 
tive Procedure Act. 

Historically, the Conference has 
been especially successful in the field 
of commercial law. The Negotiable 
Instrument Act, Sales Act, Stock 
Transfer Act, Warehouse Receipts 
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Act, and Bills of Lading Act, are 
examples of statutes drafted by the 
Conference which have received 
widespread adoption. 

Outside the field of commercial 
law, the Declaratory Judgments Act, 
the Partnership Act, the Limited 
Partnership Act, the Narcotic Drug 
Act, and the Veteran’s Guardianship 
Act, are typical of statutes which 
have been enacted in a large number 
of jurisdictions. 

An example of the manner in 
which the work of the Conference 
can be adapted to meet the need for 
uniform legislation is illustrated by 
the Uniform Simultaneous Death 
Act which, after several years of 
study, was first promulgated by the 
Conference at its annual meeting in 
1940. At the close of the legislative 
sessions in 1943, this Act had been 
adopted in much more than half of 
the jurisdiction. The _ principal 
project now before the Conference 
is a Uniform Commercial Code, in 
the preparation of which the Confer- 
ence is cooperating with the Ameri- 
can Law Institute. 

In addition to other subject mat- 
ters on the program for the Phila- 
delphia meeting, there will be con- 
sideration of a proposed Uniform 
Divorce Jurisdiction Act, which has 
been designated as an emergency 
subject-matter for this year’s sessions. 


(The requested information as to 
their membership, work, plans, etc., 
had not been received, up to the time 
for closing copy for this issue, from 
the following Sections: 

Section of Patent, Trade-Mark and 

Copyright Law 

Section of Judicial Administration 

Section of Municipal Law 

Section of Taxation’ 
The corresponding data as to them 
will accordingly be published in our 
November issue). 
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Louis D. Brandeis 


LOUIS D. BRANDEIS 


(Continued from page 652) 


not mention it, Brandeis was a pio 
neer in taking the position, which 
now seems to have gained acceptance, 
that the Court will, whenever pos- 
sible, refrain from deciding ques- 
tions of State law, and will in such 
cases defer not only to the State 
courts, but to the lower federal 
courts.75 

That, as a Justice, Brandeis wrote 
and voted within the pattern of the 
views he held when he became a 
member of the Court is strikingly 
demonstrated by his joining with 
the majority in the Coronado case.*¢ 
Liberal as he had always been, he 
had consistently urged the respon 
sibility of labor unions for their acts 
and even their incorporation as for 
the best interest of their members. 
Only in cases arising under the 
Volstead Act does Professor Mason 
find any inconsistency. 

A reformer, influenced by his 
own predilections, Brandeis was no 
unthinking devotee of stare decisis 
He was always alert to legal con 
cepts “encysted in phrases so that 
they have ceased to provoke further 


° 


analysis.”27 “Stare decisis’. he de 


clared, ‘‘is ordinarily a wise rule of 
action but it is not a universal, in 
exorable command.’’8 It ‘does not 


command that we err again.”2? 


Brandeis’ Craftsmanship 

in Opinions 

Brandeis’ craftsmanship was at its 
apogee in his dissenting opinions 
Uninhibited by the necessity of ob- 
taining concurrence in his views, his 
approach, his method or his phras- 
ing, he used the dissent ‘‘as an educa- 
(page 518). In his 
written and rewritten 
manuscripts he 


tional device’. 
laboriously 
massed his ‘“‘ac- 
cumulated empirical data” and at- 
tacked with “lethal facts’. (page 
355). As Professor Mason says, he 
used “relevant law reports, secular 
literature, information from_per- 
tinent sources in a _ persuasive 
demonstration of what the law 
ought to be in terms of social jus- 
tice.” (page 518)°° Professor Mason 
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that before his service 
ended, “the dissenter had, in his 
own time, become the prophet of 
the living law.” (page 633). 


concludes 


‘Brandeis and Holmes 
Dissenting" 


lo many the most interesting 
“Holmes and 


Dissenting’. In it Pro- 


chapter will be 
Brandeis 
fessor Mason not only differentiates 
between the philosophies of Holmes 
and Brandeis, but uses this differ- 
entiation to emphasize the signifi- 
cance of Brandeis. The influence 
flowed not from Holmes to Brandeis, 
Brandeis to Holmes—so 
much so that Chief Justice Taft 
jocularly complained that Brandeis 
had two votes. because of 
their common tolerance of social 


but from 


True, 


change and their common respon- 
siveness to the pressure of public 
opinion, there was a wide area of 
agreement. But there was a marked 
difference in their approaches and 
techniques. They frequently reached 
the same goal, but they did not travel 
the same way. Holmes was ‘calm 
and unmoved” and his delibera- 
detached”. 
Brandeis’ was a fighting faith, and 
his “work on the Court failed fully 
to satisfy his zeal for constructive 
(page 584). 

Holmes, equally skeptical of re- 
forming zealots and die-hard con- 
servatives, was inclined to uphold 
legislation because he believed in the 
right of the States to carry on experi- 
ments, whether to him they seemed 
good or bad; Brandeis “might well 
uphold or set aside legislation de- 
pending on whether the statute con- 


tion was “aloof and 


endeavor.” 





25. Railroad Com. v. Los Angeles, 280 
U.S. 145 (1929; dissent) . 

26. United Mine Workers of America v. 
Coronado Coal Co., 259 U. S. 344 (1922). 

27. Hyde v. U. S., 225 U. S. 347, 391 
(1911). 

28. Washington v. 
U. S. 219, 288 (1924). 

29. Di Santo v. Pennsylvania, supra. In 
this connection Professor Mason quotes in 
a footnote from Erie Railroad Co. v. Tomp- 
kins, 304 U. S. 64 (1938): “The doctrine 
of Swift v. Tyson is ‘an unconstitutional 
assumption of power by courts of the 
United States which no lapse of time or 
respectable array of opinion should make us 
hesitate to correct.’” (page 683, Note 14, 
Chapter XL). Professor Mason does not 
otherwise refer to Erie Railroad Ce. v. 
Tompkins 


Dawson & Co., 264 





formed to certain standards of social 
justice established prima facie by 
the facts.”” (page 573), and many of 
his dissents were based upon social 
values then unrecognized and stated 
the law of the future. (page 628). 


Contrasts Between 
Brandeis and Holmes 
Francis Biddle wrote that Holmes’ 
“thinking in the field of economics 
stopped at twenty-five.” (page 574). 
Brandeis had an unquenchable thirst 
for information that could be put to 
use and his guide was “knowledge 
of the conditions out of which mod- 
ern legislation emerges.” (page 573) . 
Brandeis was an expert in handling 
widely dispersed facts; Holmes “could 
not bring himself to undertake ‘the 
eternal pursuit of the more exact’”’ 
and “for the factual studies in which 
Brandeis reveled, Holmes expressed 
‘fastidious disrelish.’’’ (page 576). 
In his opinions Holmes strove for 
“literary charm and grace, the apt 
and cutting phrase” (page 641), the 
sparkling epigram; Brandeis demon- 
strated his propositions and fortified 
his exposition by copious documen- 
tation. 

Professor Mason sums up in part 
by quoting Max Lerner: “Where 
Holmes had spoken of philosophy, 
Brandeis spoke of service to the 
nation; where Holmes talked ab- 
stractly of battle, Brandeis talked 
pragmatically of where 
Holmes fashioned graceful phrases, 
Brandeis quarried in the hard rock 
of social reality.” (pages 580-581). 
He adds: “Brandeis read economics 
as well as Euripides; Holmes read 
. Holmes is the 


reform; 


and reread Plato. . 





30. One of Brandies’ dissents has piqued 
the curiosity of lawyers. In his letter trans- 
mitting the Federal Rules of Civil Proced 
ure to the Attorney General, Chief Justice 
Hughes wrote: “I am requested to state 
that Mr. Justice Brandeis does not approve 
of the adoption of the Rules.” Rumor has 
it that Brandeis felt that the Court had not 
sufficiently considered the Rules. Professor 
Mason does not mention this, and in a per- 
sonal letter to me states that the material 
at his disposal threw no light on the sub- 
ject. Professor Mason does say in another 
connection that Brandeis once expressed 
an opinion that no lawyer could reform 
the defects and abuses of the law. (page 
435). A former secretary of Brandeis 
suggests to me that perhaps one reason for 
Brandeis’ disapproval of the Rules was his 
belief in local autonomy. 
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enlightened skeptic; Brandeis, the 
militant crusader.” (page 577). 


A Highly Readable 
Biography 


While Professor Mason does not ig- 
nore the other facets of Brandeis’ 
career, he uses them primarily to 
point up his work in the law. He 
covers Brandeis’ long-continued par- 
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(Continued from page 665) 


They have spoken with vigor and 
passion, solemnly and even shrilly, 
and they are convinced their utter- 
ances have fallen on deaf ears. 
Each scientist feels like Cole- 
ridge’s haunted 
l'yrankenstein: 


man, quoted in 
Like one who, on a lonely road, 
Doth walk in fear and dread 


\nd, having once turned round; 
walks on, 


\nd turns no more his head; 
Because he knows a frightful fiend 
Doth close behind him tread. 
Our newspapers, weeklies, and 
other periodicals have tried their 
best. The usually sedate Saturday 
Review of Literature published the 
brilliant essay “Modern Man Is 
Obsolete.” Life has spared no ex- 
pense to present the most vivid 
pictures. The Saturday Evening 
Post gave its lead-off space to Alsop’s 
forthright article. The Reader's 
Digest has carried the truth to its 
millions of readers. This list could 


be extended indefinitely. The radio 


and the movies have done their part. 
\nd what is the result? 

Hiroshima and Nagasaki are 
facts and the facts do not register. 

The world is indeed upside down. 
\ visitor from Mars dropping in at 
the Security Council of the United 
Nations or the Peace Conference 
at Paris would surely believe that 
Russia, not the United States, pos- 
sessed the bomb and the secrets of 
its manufacture. 

The Secretary of War has this 
summer instructed the Army to base 
its plans on the assumption that 


ticipation in the Zionist movement, 
and his refusal to leave the Court to 
head that movement. He describes 
Brandeis’ excursions into politics, 
first as a follower of Robert M. 
LaFollette and then as a campaigner 
for and adviser of Woodrow Wilson. 
Of special interest is the disclosure 
of Brandeis’ opinion of Wilson’s 
political ineptitude in seeking to 
further his post-war policy. 





atomic energy will not be subjected 
to international legal controls. 

All this in face of the unprece- 
dented offer by the United States 
to yield up its secrets and its stock- 
pile of bombs to an International 
Authority. The nation which first 
discovered gunpowder made no such 
offer; Philip held close to himself 
the secret of the striking power of 
the Macedonian phalanx as did 
Caesar the maneuverability of the 
Roman legion. 

Mr. Baruch, building on the 
Acheson-Lilienthal Report, has pro- 
posed not only control of atomi 
energy but with remorseless logic 
has offered plans for the total out- 
lawing of all war. 

It would surely seem that such 
proposals, intelligently and sincere 
ly put forth, would arouse a tre- 
mendous response in the hearts of a 
suffering and bereaved humanity. 
Yet, all is silence. 

The fact is that the popular 
support, which is indispensable fon 
our leaders on the political level 
(and the atomic bomb can_ be 
handled only there) is not forth- 
coming. Nobody seems to know or 
care what is going on these days in 
the Henry Hudson Hotel in New 
York. 

Our offers have not only not 
been accepted, they been 
rebuffed. 

Meanwhile, in. secret factories in 
various nations, scientists are dili- 


have 


gently following the trail to nuclear 


fission. They have covered 20 per 
cent of the distance, and probably 
more. When they reach their goal, 
diplomatic language will not change, 
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Professor Mason's judgment is 
discriminating; his factual state- 
ments are abundantly documented. 
The book is highly readable. In my 
judgment, of all the biographies 
published this year that I have read, 
it is the most significant.*! 


31. The publisher has done an admirable 
job. The format is excellent. The jacket car 
ries a splendid reproduction of the Platt 
bust presented to the Court in 1942. See 
Note 17, supra. 


because it could not be worse, but 
words will unquestionably 
lead to hostile action. 

Now The New Yorker has tried 


angry 


to see what it can do. It may arrest 
attention when a witty magazine, 
devoted to the lighter side of life, 
feels compelled to lay aside its ur- 
bane sophistication, omit all pic- 
tures and cartoons, and devote an 
entire issue to trying to reach into 
your consciousness. 

Its Editors say: 

The New-Yorker this week devotes 
its entire editorial space to an article 
on the almost complete obliteration 
of a city by one atomic bomb, and 
what happened to the people of that 
city. It does so in the conviction that 
few of us have yet comprehended the 
all but incredible destructive power 
of this weapon, and that everyone 
might well take time to consider the 
terrible implications of its use. 

I hope you will read it. 

In the columns of the JouRNAL | 
have been doing what I could to 
bring to the attention of the 37,000 
lawyer-members of the 
Bar Association the best lay litera- 
ture on the subject which they could 


American 


buy cheaply, read easily and thus 
acquire the information which 
would enable them to give states- 
manlike guidance to their fellow 
citizens in their own communities 
where so many of them are the 
acknowledged civic leaders. 

I fully realize that I have been 
no more successful in accomplishing 
the mission assigned to me than far 
better equipped men have been in 
attaining theirs. 

Yet you might be induced to 
glance at this issue of The New 
Yorker. It reduces the vast pano 
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rama to individual, concrete, human 
terms. All of us can read in our 
morning paper that hundreds of 
thousands of poor wretches in India 
or China lack sufficient food to sus- 
tain life and, without pause or emo- 
tion, turn over to the sports page. 
Sut tell us that one child on our 
own street is dying from starvation 
and we act. 

Read then what happened to six 
human beings who were in Hiro- 
shima at exactly fifteen minutes past 
eight in the morning on August 6, 
1945, Japanese time, and who lived 
(though far from unscathed) to tell 
their tales. 

They are: Miss Sasaki, a young 
clerk in the East Asia Tin Works; 
Dr. Fujii; Mrs. Nakamura, widow 
of a tailor and mother of two chil- 
dren; Father Kleinsorge, priest of 
Jesus; Dr. Sasaki, 
surgeon at the Red Cross Hospital; 


the Society of 


and Mr. Tanimoto, pastor of the 
Hiroshima Methodist Church. 

It is averred that public opinion 
has been slow to crystallize and 
takes 
time and mankind is confronted 


mobilize because awareness 
with a problem that has no parallel 
in all history. 

That is not true. A deadly par- 
While the release of 


atomic energy is novel and revolu- 


allel exists. 


tionary in the realm of science, an 


equally novel and_ revolutionary 
concept was released two thousand 
years ago in the even more important 
world of the spirit. 

Yet Christ, shortly 


lransfiguration, felt compelled to 


before His 


speak these words of admonition: 
Having eyes, see ye not? and hav- 
ing ears, hear ye not? and do ye not 
remember? 

Mr. Baruch’s opening words to 
the United Nations Atomic Energy 
Commission on June 14, 1946, were: 

We are here to make a choice 
between the quick and the dead. 

Behind the black portent of the 
new atomic age lies a hope which, 
seized upon with faith, can work our 
salvation. If we fail, then we have 
damned every man to be the slave 
of Fear. Let us not deceive ourselves: 
We must elect World Peace or World 
Destruction. 


Those are true words and irrevo- 
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cable words. Inevitably they recall 
the prophetic utterance in Deuteron- 
omy: 

I call heaven and earth to record 
this day against you, that I have set 
before you life and death, blessing 
and cursing; therefore choose life, 
that both thou and thy seed may live. 

REGINALD HEBER SMITH 
Boston, Massachusetts 


Loves OF THE INTERSTATE 
COMMERCE COMMISSIONERS 
AND THE COMMISSION’S SEC. 
RETARIES. By C. A. Miller. June, 
1946. Washington, D. C.: Reprinted 
from I.C.C. Practitioners’ Journal. 


$2.50. Pages 175, 


This book represents a_prodi- 
gious labor of research and will be 
especially interesting to those who 
have had acquaintanceship with the 
personalities treated. It will never 
displace Plutarch’s Lives for vivid- 
ness of portrayal nor Macaulay's 
Essays as analytical studies of char- 
acter. In fact it would be more 
entertaining if high-lighted by oc- 
casional concessions that not all of 
these characters were 100 per cent 
infallible and that in some few 
instances better men could have been 
appointed. Dealing with so many, 
the book cannot explore by-paths 
which might lead us to more per- 
sonal and intimate glimpses into the 
lives of the Commissioners. A com- 
pendious biographical dictionary 
must differ from Boswell’s Life of 
Johnson or Freeman's Life of Robert 
E. Lee. 

Fortunately, Mr. Miller does not 
give equal weight to each of the 
subjects of whom he writes. Natural- 
ly, such men as Judge Cooley, the 
first Chairman of the Commission, 
and Commissioners Eastman and 
Aitchison, receive more space be- 
cause of their outstanding contribu- 
tions to the work of the Commission. 
The sketch of Commissioner East- 
man is particularly interesting and 
it has been easy for the author to 
enhance the value of his book by 
quotations from _ the 
speeches and writings of this truly 


judicious 


great man who possessed qualities 


and high purpose 


of character 


worthy of emulation by all public 
officials. Long an advocate of Gov- 
ernment operation of railroads, this 
“ideal public servant” did not shrink 
from changing his views when the 
“wisdom of experience” prompted 
him so to do—a course exemplifying 
his maxim that “zealots, evangelists 
and crusaders have their value be- 
fore an administrative tribunal, but 
not on it.” 
The book affords convincing 
evidence that, by and large, the 
composed — the 
Interstate Commerce Commission 
through the years have been actu- 


men who have 


ated by a high sense of public duty 
and zealousness to preserve a tradi- 
tion of impartial justice. 

CHARLES ID. DRAYTON 
Washington, D. C. 


Fisennower’s OWN STORY 
OF THE WAR: The Complete Re- 
port by the Supreme Commander on 
the War in Europe from the Day of 
Invasion to. the Day of Victory. By 
General Dwight D, Eisenhower. 
1946. New York: Arco Publishing 
Company. $1 (paper-bound); $2.50 
(cloth and boards). Pages 122. 


This important chronicle, sub- 
mitted to the Combined Chiefs of 
Staff on July 13, 1945, and unex- 
plainedly withheld by the War De- 
partment for a year, will enhance 
the author’s reputation as a states- 
man and diplomat, but not as a re- 
porter or historian. While it gives a 
good picture of the Headquarters 
(SHAEF) impressions of the mili- 
tary operations in the European 
Theater, and provides the material 
for refuting much that has been writ- 
ten, since General Marshall’s  re- 
port, in Ralph Ingersoll’s Top 
Secret and other criticisms of the 
strategy and operational detail on 
the Continent, General Eisenhower 
has necessarily omitted the disagree- 
ments and rivalries as to command, 
objectives, and timing. These inci- 
dents of the heat and tense anxie- 
ties of the decisive struggle he could 
not have put to paper without 


wounding national and _ personal 


sensibilities which he and his coun- 




















lic 
Ov- 
his 
ink 
the 
ted 
ing 
ists 
be- 


ut 


ing 
the 
the 
ion 
‘tu- 
uty 
di- 


RY 
Re- 
on 








try still could not afford to offend. 

So when he writes that “In the 
matter of command, it can be said 
here that all relationships between 
British and American forces were 
smooth and_ effective,” informed 
persons realize that he has sketched 
a skillful sentence and has excluded 
even a mention of known controver- 
sies with which he had to ¢ope. He 
carries this caution to the extent of 
giving Winston Churchill no mo- 
mentous role in the discussions of 
strategy or command, and does not 
mention historic trips by Churchill 
to the Continent for the purpose of 
urging particular courses on the Su- 
preme Commander. Further light on 
this aspect of the report may be gain- 
ed from a reading of Churchill’s 
“tribute” to Eisenhower in_ the 
House of Commons, which seemed 
to many to be in reality a studied 
and skillful ‘deflation’ of the Su- 
preme Commander as a_ military 
Strategist. 

In the nature of things, General 
Eisenhower has written an_ official 
report, and has done so in excellent 
temper and tempo; he has contribut- 
ed to the documentation of history, 
but has not written it. Above all, he 
has remained faithful to the spirit 
and the necessities of Anglo-Saxon 
unity, which he fostered and prized 
during the war and plainly seeks at 
all hazards to perpetuate for the 
peace. 

The document is bound to bring 
to Americans a sense of reassurance 
as well as pride that a military officer 
whose rank and experience were far 
America 
made ready for war should have 
tied together the military factors in 


from outstanding when 


so effective an operation and, above 
all, displayed such sagacity and skill 
in handling the critical political 
factors which beset his course. His 
Stature as a seasoned American 
Statesman may outlast the final ver- 
dicts of historian and military crit- 
ics as to SHAEF. 


A ttocation OF INCOME IN 
STATE TAXATION. By George 
T. Altman and Frank M. Keesling. 





August 1946. Chicago and New York: 
Commerce Clearing House, Inc. $4. 
Pages 263. 


A plethora of books has been pro- 
duced as to the intricate problems of 
federal taxation of income. Here 
is welcome help as to State taxation 
of income, where taxpayers receive 
income which is claimed to be within 
the taxing jurisdiction of more than 
one commonwealth. The authors 
write evidently from practical ex- 
perience. 

This handbook by Los Angeles 
lawyers experienced in the field ex- 
plains carefully the provisions and 
principles which are now applicable 
in determining what part of income 
each State can and does tax. The 
confusing and disordered allocation 
provisions now operative among vari- 
ous States are analyzed and clarified 
as far as can be. The authors give 
also what they deem to be a practi- 
cal, workable plan for ending the 
chaos and working toward more uni- 
form criteria. 

The contents include the nature 
and importance of allocation, the 
constitutional limitations, alloca- 
tions according to domicile and resi- 
dence, the theory of the apportion- 
ment formulae, the allocation for- 
mulae in practice, interdependent 
taxes and a plan for compelling uni- 
formity in allocation methods. Am- 
ple references to precedent are pro- 
vided in footnotes. Features which 
may prove useful to lawyers are the 
answers given to allocation questions 
arising in many States, an analysis 
of the limits of the taxing power of a 
State, the deductions allowed by 
each State for income taxes, the 
credits allowed for taxes paid other 
States and foreign countries, an ex- 
planation of the theory and practice 
of computing interdependent taxes 
with detailed illustrations of the 
step-by-step method, the converging 
series method and the algebraic 
method and a comprehensive state- 
ment of the law and practice on 
allocations. 


A TRIAL ON TRIAL. By Maxi- 
millian J. St. George and Lawrence 
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Dennis. 1946. New York: The Na- 
tional Civil Rights Committee. $5. 


Pages 503, 


This book is dedicated ‘“To the 
self-sacrificing members of the Amer- 
ican Bar, who so ably and gallantly 
defended that corner-stone of our 
liberties, freedom of speech, in the 
Great Sedition Trial at Washington, 
April 17 to December 7, 1944.” 

The authors are Maximillian St. 
George, member of the Illinois State 
Bar Association, who represented 
one of the defendants in the Mass 
Trial, and the brilliant Lawrence 
Dennis, erstwhile free lance contrib- 
utor to Reader’s Digest, at one time 
a member of the diplomatic service 
of the United States, a defendant 
accused on the abortive trial. The 
volume is written from a rankling 
sense of injustice and public peril; 
it is published by the National Civil 
Rights Committee, which cared little 
or nothing for the defendants who 
were so indiscriminantly herded 
together for trial but has been inde- 
fatigable in its defense of what it 
believed to be their civil liberties 
menaced by Government. 

Such a work of course lacks bal- 
ance and perspective, and is hardly 
an impartial chronicle of the Mass 
Trial. Nevertheless, its documents 
and factual presentation are such 
as to add to the feeling of uneasiness 
which many lawyers and others have 
felt concerning many phases of the 
inquisition and trial which was one 
of the most disturbing incidents that 
went virtually unchallenged by pub- 
lic opinion during the tense stages 
of World War II. There seemed to 
be a good deal of reason for believ- 
ing that the real target of the inqui- 
sition was freedom of the press, the 
independence of great magazines, 
rather than the suppression of free- 
dom of speech for many of the mot- 
ley individuals accused. In_ the 
times of peace which have come, the 
organized Bar will find in this book 
abundant reason for vigilance that 
such travesties on justice shall not 
recur to threaten public confidence 
in the inviolability of the constitu- 
tional guarantees of freedom. 
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REMINISCENCES OF FIFTY 
YEARS: Julius Henry Cohen, long 
active at the New York Bar and in 
many civic causes, member of the 
American Bar since 1908 and often 
taking an active part in floor discus- 
sions at Annual Meetings, has writ- 
ten a book of reminiscences of the 
past fifty years under the title They 
Builded Better Than They Knew. 
Ihe “they” refers to the personages 
described; “they” include Alfred E. 
Smith, Dr. Felix Adler, Frank Dam 
rosch, Theodore Roosevelt, Louis D. 
Franklin D. 
Mr. Cohen was general counsel of 
the Port of New York Authority 
from 1921 to 1942, and took part in 
conspicuous litigation as to the 


Brandeis, Roosevelt. 


powers and immunities of that pio 
neering agency. Julian Messner will 
publish the book in October. 


BIOGRAPHY OF ALEXANDER 
STEPHENS: A contribution to 
American historical writing is prom 
ised in the biography of Alexander 
Stephens, the Georgia lawyer and 
member of the Congress, who became 
the Vice President of the Confederate 
States. Rudolph Abele is the author, 
and he has made use of many unpub- 
lished documents in his new interpre- 
tation of this forceful personality of 
the American Bar. Alfred A. Knopf 
announced the volume for late Sep 
tember publication. Walter P. Arm- 
strong will review it in our next 
issue. 


FREATY-MAKING POWERS 
AND RATIFICATION: In a new 
series to be known as the Cambridge 
Studies in International and Com- 
parative Law, the Cambridge Uni- 
versity Press announces in England 
and the Macmillan Company in the 
United States the fall publication of 
the first two volumes. The Editors 
of the series are the authoritative 
H. C. Gutteridge, H. Lauperpacht 
and Sir A. D. McNair, the last-named 
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now a member of the International 
Court of Justice. The first volume, 
Comparative Law, by Dr. Gutteridge, 
will deal with the origin and mean- 
in of comparative law and also de- 
scribe its process. The second vol- 
ume, Full Powers and Ratification, 
by J. Mervyn Jones, is concerned pri- 
marily with treaty-making — proce- 
dures and the methods by which in 
tcrnational agreements, including 
multilateral conventions, are con 
cluded and ratified. These volumes 
for the libraries of legal scholars will 
be reviewed here when they are re- 
ceived. (Prices probably $3 and $3.50 


for the respective volumes). 


POLITICAL 


University of 


SCIENCE AND 
PROBLEMS: The 
Chicago Press will publish about 
October 14 Scientific Man vs. Powe) 
Politics by Hans ]. Morgenthau, As 
sociate Professor of Social Science at 
the University. The thesis of the 
book is that modern science and its 
methods cannot lead a country o1 
the world out of the jungle of power 
politics, because politics is an art, not 
a science, and the political world will 
not vield to scientific reason. ($3.) 


MORE OF “LEVIATHAN”: Anent 
the great debate which has been rag- 
ing in the columns of the JOURNAL 
concerning the basic problem of “‘too- 
big’ government, the sovereign state, 
the ruthless “Leviathan” conceived 
by Thomas Hobbes three centuries 
ago. The Viking Press announces fon 
publication this fall Leviathan in 
Crisis, an international symposium 
on the Nation-State, its past, pres- 
ent and future. Fifty-four promi- 
nent contributors from nine different 
countries, give their understanding 
of the problems which Ben W. 
Palmer pioneered in our columns 
(“Defense Against Leviathan”; 32 
\.B.A.]. 328-332, 360). This book 
will be reviewed as soon as it is pub- 


lished. ($3.75). 


WHAT IS RUSSIA UP TO?: Ziff 
Davis will publish in October Be- 


hind the Iron Curtain, by William 
Van Noryig. The author was born 
in Russia, lived there until he was 
twenty-five, came to the United 
States and became an American Citi- 
zen. His numerous trips to Russia 
have included one in 1944 as a Lieu- 
tenant Colonel in the United States 
Army’s Military Intelligence. 


WHAT THE WAR DID TO THE 
CONSTITUTION: Professor Edwin 
S. Corwin, McCormick Professor of 
Jurisprudence at Princeton Univer- 
sity, has brought together the lectures 
which he delivered at the University 
of Michigan Law School under the 
auspices of the W. W. Cook Founda- 
tion. Alfred A. Knopf is publishing 
them this fall, under the title Total 
War and the Constitution. The chal- 
lenging thesis of the lectures was that 
the powers delegated to or assumed 
by the President, in international af- 
fairs and domestic policies, during 
the war crisis have virtually ended, in 
favor of Executive supremacy, what- 
ever balance of powers between the 
three branches of government had 
survived according to the constitu- 
tional plan. This aggrandizement of 
centralized power is seen as having 
been so far confirmed by the Supreme 
Court and insisted on or acquiesced 
in by many elements of 
strength among the people that the 
sporadic efforts of the Congress to 
withdraw the emergency powers and 


voting 


regain the prestige and functions of 
the legislative branch have not pre- 
vailed. Because of the interest of law- 
yers in Professor Corwin’s provoca- 
tive conclusions, this department 
will review this book. 


HOW TO ARBITRATE A LA 
BOR DISPUTE. By Theodore W. 
Keel. August 21, 1946. New York: 
Prentice-Hall. $1. Pages 20. 

\ compact and utilitarian little 
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pamphlet has been brought together leadership for peace, security and 
by “Ted” Keel, of the New York law. His Time for Decision has sold 
Bar, who has fashioned a career from =more than 380,000 copies. You may 
his work in labor arbitrations and dislike Welles and disagree with 
was both a Public Member and the his views, wholly or in part; but 
Executive Director of the NWLB. they have expertness and authority, 
He has figured in the arbitration of | and they should be read because they 
more than a few labor disputes and — always influence American thinking 
has contributed to the constructive and sometimes have impacts on the 
programs of the American Arbitra- avowals of American policy. 


Association. His “know-how” 
tion Association is now-how UNORTHODOX VIEW OF THE 


has been put in this brochure. FUTURE OF AMERICAN PRL 


VATE ENTERPRISE: Elwood, In- 


STILL TIME FOR DECISION?:: — diana, will be back in the news 
Harper and Brothers announce for on October 11. D. Van Nostrand 
October 9 a book of compelling im- and Company will publish on that 
portance for students of interna- date dA Rebel Yells, by H. Fred 
tional affairs, titled with the absorb- Willkie, a brother of the late Wen- 
ing question, Where Are We Head- dei! Willkie, and vice-president of 
ing?, by the outspoken Sumner Joseph FE. Seagram and Company; 
Welles. He appraises the prospects and Elwood in the Hoosier State 
that The United Nations can save will be again the scene of “big 
the world from war, points out doings” on the publication dav. 
ineptness and failures in the foreign The book is modestly said to deal 
policy of the United States, shows with the critical problems of all 
how wise statesmanship could regain people who work for a living and 
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draw pay checks—or sign them. “I 
am diametrically opposed to the 
tendency to keep society as it is”, 
says Mr. Willkie (H. Fred). He 
argues that the “profit motive” can 
not be kept as an end in itself; he 
urges “a new kind of industrial 
thinking”, which pre-supposes some 
untrammelled and thorough think- 
ing first by lawyers. 


THE LOSS OF INDIVIDUAL 
PROPRIETORSHIP: Henry Holt 
and Company announces for Octo 
ber 14 the first American publica 
tion of The Servile State, an almost 
prophetic discussion of modern po- 
litical society, in which Hilaire Bel- 
loc maintained in 1912 that both 
Capitalism and Communism (as we 
now understand it) were heading 
toward a society in which the indi 
vidual would be removed from own- 
ership and the pride of operation of 
the means of production. Dr. Chris 
tian Gaus writes the introduction. 
($2.50). 





One of the year’s bis 
biographies—the first full- 
seale portrait of this great 


legal personality. With exclusive access to 
Brandeis’s letters and papers, and with nearly fifteen years’ 
study of his career, Mason has given us the inspiring life- 
long story of a great American. A son of immigrants, Bran- 
deis rose to highest judicial rank, devoting his life and his 
profession to the struggle for democratic freedom. In this 
fascinating record of his life and work, he emerges as a true 
“conservative”, seeking to preserve the good by continual 
adaptation. 713 pages. Illustrated $5.00 
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BY ALPHEUS THOMAS MASON 
Professor of Politics, Princeton University 


At all booksellers 
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Letters 


To the Editors: 


What are “The ‘Objects’ of the 
American Bar Association’? In 250 
words? I write in response to the 


Editorial in 32 A.B. A.J. 53. 


Is the American Bar Association 


an organization to promote and 
secure the right to exploit the profes- 
sion of the law to lawyers as morti- 
No—thank God it is 


cians of laws? 


NO! 


Io discuss the object—to_ pro- 
mote the administration of justice— 


one could easily write volumes. 

The “administration of Justice” 
begins with the 
proclamation of the Law by legisla- 


formulation and 
tive bodies and is carried to its law- 
ful ends by enforcement at the hands 
of the 
governiment. 


Executive departments of 
Only disputes which 
frame the form of litigation get into 
the hands of the Judiciary. 


‘administration of 


“The 


justice’ is a broad and comprehensive 


term 


term. It means something more than 
the mere trial of a cause. It includes 
everything connected with the deter- 
mination of the rights of person and 
property, every agency provided by 
law for the accomplishment of that 
purpose, and every step in the pro- 
ceedings and process by which such 
determinations are embodied in a 
final determination therein, accord- 
ing to the established law of the 
land”. State v. Post, 6 Oh S & CP 


200, 206, 4 Oh NP 157, 1 CJ 1239. 


Except by boldly taking a posi- 


tion upon a_ controversial issue, 
before the lawmakers enact a Law, 
how can the Association lay claim 
that it does “promote the adminis- 


tration of justice’’? 

Certainly the repeal of bad laws 
is in line with this “object”. How 
much more effective can the adminis- 
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to the Editors — 


tration of justice be made through 


the activities of the American Bar 


Association is one of the questions! 


How can the Association ‘“‘cor- 
relate the activities of the Bar organ- 
izations in the interest of the legal 
profession and of the public through- 
the United States” 


taking a position on a controversial 


out except by 


matter of public concern? 


How long can lawyers and the 
\ssociation claim to be leaders when 


their action is negative and not 
positive? 
To be negative is at least a 


privilege and may be a right, but, 
to lift a line from the JOURNAL’s great 
article Roscoe Pound 
—“‘I am a man, and consider nothing 
human to be foreign to me”—can the 


about Dean 


Bar and continue to be 
leaders when we raise the point of 


law- 


lawyers 


order—how does this concern 
yers?—on issues which will be the 
foundation of “fundamental prin- 
ciples and primary values” of to- 


morrow’s living. 


Are not the purposes of good 
government set forth in the preamble 
of our Constitution? 


How long will we stand on the 
platform scale “This is my right” 
and ignore the balance “This is my 
obligation’? 

W. 


CLARENCE BEATTY 


Office of United 
States Attorney 
Chicago 


P.S. Why not publish side by side 
the arguments—discussion—of the two 
positions on a single issue, such as 
the Wagner-Taft-Ellender Bill. 


Editor’s Note: As this and other 
issues of the JouRNAL will attest, tt 
is our policy and purpose to publish 
reasoned presentations of opposing 
views on the legal aspects of many 





vital issues which affect the profes- 
and the public. When the 
House of Delegates debates, deter- 


mines and declares the 


sion 


Issociation’s 
policy and attitude on such a ques- 
the supports 


advocates the Association’s policy; 


tion, JOURNAL and 
but within our limitations on space 
during the paper shortage, we do 
our columns 


not close our minds on 


to other considered views. 


Mr. Beatty’s forceful 
of his concept of the 
the 


statement 
“objects” of 
{ssociation merits reading and 
The which 
we extended to Association mem- 
bers (32 A.B.A.]. 153) to state, with 
a 250 word limitation, their concept 


pondering. invitation 


of what the Association (and its Jour- 
NAL) should try to be and do, is 
still open. 


To the Editors: 


One of the most pleasant features 
of the JOURNAL is “Books for Law- 
yers’” and one of the most entertain- 
informative contributors 
Walter P. Armstrong. 
When you have read a review by 


ing and 


thereto is 


Mr. Armstrong you not only have 
a good idea of the book, but you 
have enjoyed some good writing for 
its own sake. Too many reviewers 
either tell you what a book is about 
and bore you in the process or write 
a witty and entertaining article and 
overlook entirely the meat in the 
cocoanut. Let us have more reviews 
by Mr. Armstrong. 


Occasionally Mr. Armstrong, per- 
haps in a spirit of playfulness not 
unmixed with malice, uses such ex- 
pressions as “mercenaries in logom- 
(see August the 
JOURNAL), well knowing that ninety 


achy”’ issue of 
per cent of his readers will have to 


reach for the dictionary. Reaching 
for the dictionary is good exercise 
if not not 


have a tennis elbow. May I suggest 


overdone and you do 
to Mr. Armstrong that two reaches 


per review should be the limit. 


C. M. CHAREST 
Washington, D. C. 
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)fes- To the Editors: ment readily available to students you say, “is that forms and routines 
the In the August issue of your JouRNAL, working over the material of the of trial are not enough.” If that is 
‘ter- page 507, there is a review by W. P. Tokyo and Nuremberg “trials” in so in the case of General Mikhailo- 
on’s \. of my book Nevada Lawyer. years to come. vitch, as it indubitably is, why is it 
ues- The reviewer Gnde the book I use the word “magnificent” ad- not also true in the case of those 
and cvnical and sordid but what he fails Visedly, for the argument, it seems to whom the Allies are “trying” in 
Wey; to find is the truth as a basis for me, is not only conclusive on the law Tokyo and Nuremberg? 
2aCE serious thought and reflection, which but is legal writing of a very high LesTER E. WATERBURY 
do was my purpose in writing the book. order. One hopes there will come a New york 
mns Pave, RAL time when all men will agree with 
Las Vegas, Nevada this statement from Major Blakeney’s Tn tha Miltiees: 
peroration: ; i 
vent ; ‘i The article by Attorney General 
_ Tn the Batters: We speak for the proposition that 1 < Cle a “" % i 
preserving legal forms, while ignoring om \. lark, in the August issue 
and The JouRNAL has rendered a distin- the essence of legal principle, is the is but a clever attempt to justify the 
rich guished public service by publishing supreme atrocity against the law. invasion of states rights by the fed- 
1eme in the August issue Major Blakeney’s The same point is made, although — eral government. 
with argument in support of the motions _ I believe less eloquently, in your edi- It still smells the same under the 
cept to dismiss the “indictments” against torial on the Mikhailovitch “trial,’’ guise of “balance of power” between 
OUR- the Japanese “war lords” for want of _ in the same issue, where you speak of _ the states and the nation. 
», is jurisdiction. Publication in the Jour- the lesson which that “trial” has for M. M. PIxiey 
NAL will make this magnificent argu- American lawyers. “This lesson,” seattle, Washington 
ures 
Law- 
tain- 
itors 
ong. 
1 by 
nye Death of a Beloved Worker 
you 
3 for At the last moment of “closing forms” for this issue, word came of the passing on September 19, of John 
a Howard Voorhees, of Sioux Falls, South Dakota, who was one of the men whose devoted, untiring service 
cas helped mightily to make our Association the sound and influential institution it is today. 
and He became a member of the Association in 1896, and served it faithfully in many capacities. In 1927, 
the he became its Treasurer, for eighteen years he gave of his time and efforts unstintingly to conserve its re- 
ia id sources, shape soundly its financial and accounting policies, and keep the growing, sprawling organization 
on firm, enduring foundations. In the Board of Governors and in the National Conference of Commis- 
, per- sioners on Uniform State Laws he was an untiring worker for the interests of the profession and the public. 
, 2 This small-city lawyer literally gave all of his best to the Association. In 1945, failing health led him 
he to decline to accept re-nomination for re-election as Treasurer. His service in that capacity ended with 
the eighteen terms, but his interest did not flag. His last appearance in the House of Delegates was on July 2 
inety (32 A.B.A.J. 488), when he was given an ovation by the members who recalled gratefully his long service. 
fe Nace Mr. Voorhees was born on February 20, 1867, in South Branch, New Jersey. He was graduated from 
rar Rutgers College in 1888. He has practiced law in South Dakota since 1890, and attended to the interests of 
“ substantial clients. His avocation and his “hobby” were the Association. 
ggest He will be missed from his place at our meetings, but his years of self-effacing work for the Association 
aches will remain as one of its cherished heritages and traditions. Many of the younger men will speak often of 
the kindliness and thoughtfulness of this South Dakota lawyer. Such as he have builded the American 
- Bar Association. 
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Ar BITRATION—“The Lawyer's 
Stake in Arbitration”: An outline of 
the development of arbitration in 
England and in this country, which 
will be of special interest to lawyers 
whose experience in this field may be 
limited, is contained in the Summe? 
issue of The Arbitration Journal 
Vol. I, New Sertes 
134). John 7 
of the Committee on Arbitration of 


No. 2; pages 128 
McGovern, Chairman 


the Association of the Bar in the City 
of New York, considers in particular 
the function of the lawyer in modern 
arbitration procedure. He notes that 
the fundamental principles of arbi 
tration were established by the deci 
sions of courts. Later, however, com 
merce and industry became inclined 
to take matters in their own hands 
even to the extent of excluding law 
vers from arbitration proceedings. 
and flaws in arbitration were less fre 
quently taken to courts and more fre 
quently to trade boards. The change 
caused a serious loss in the steady 
development of superior principles 
of arbitration, since the trade groups 
were more concerned with effecting a 
compromise than with the justice 
and equity of a given situation. In 
1920, New York State responded to 
the need for betterment of existing 
conditions by enacting an Arbitra 
tion Law. Fourteen other States have 
since passed similar laws. Mr. Mc- 
Govern says that as a result lawvers 
now draw the contracts that contain 
arbitration clauses, appear on behall 
of clients in the arbitration tribunals 
and act as arbitrators in tribunals 
He concludes that the spread of ar 
bitration, which he sees as having 
relieved the country of a waste and 
burden from disputes, is in large part 
due to the leadership of lawyers, who 
are finding through the channels of 
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organized arbitration a means for 
implementing their age-long search 
(Address: 
American Arbitration Association, 
Inc., 9 Rockefeller Plaza, New York 
20, N. Y.; price for 
$1.00. 


for equity and justice. 


a single copy: 


Ax P!l-T RUST LAWS—Restraints 
of Competition ~Freedom of the 
Press—‘The 
sion’: The Associated Press decision 
(326 U 


ment in two incisive and informative 


{ssociated Press Deci 
. 8. 1) is the subject of com 
articles in the April and June issues 
of the University of Chicago Law 
Review. In the April issue (Vol. 13 

No. 3; pages 247-265), John Henry 
Lewin, of the Baltimore Bar, counsel 
for the Government in the Associ 
ated Press case, discusses in detail 
its factual background and the sev- 
eral opinions rendered in the Dis 
trict Court and Supreme Court, in 
the light of prior judicial decisions 
2 of the 


It is apparently his 


under Sections | and 
Sherman Act. 
view that the size and comprehen 
siveness of the Associated Press’ 
program, rather than the nature of 
business affected, afforded a proper 
basis for the Supreme Court's deci 
sion affirming summary judgment 
in favor of the Government, although 
he observes that the statement in Mr. 
Justice Black’s majority opinion that 
“the Sherman Act was specifically 


intended to prohibit independent 


Ed:ztor’s Note 


“aSsOci- 


businesses from becoming 
ates’ in a common plan which is 
bound to reduce their competitor’s 
opportunity to buy or sell the things 
in which the groups compete”, ap- 
pears to carry this branch of the 
anti-trust laws “to the farthest point 
yet reached by the decided cases.” 

In the June number of the same 
review (Vol. 13—No. 4; pages 471- 
176), Howard Ellis, of the Illinois 
Bar, attorney for two of the defend- 
ants in the Associated Press case, 
makes a spirited reply to Mr. Lewin’s 
article. He points out four basic 
contradictions which he considers to 
be inherent in the decision in the 
{ssociated Press case. He maintains 
that both the District Court and the 
difficult 


to fit the activities of the Associated 


Supreme Court found it 
Press into the patterns of illegal re- 
straints fashioned by former deci- 
sions under the Sherman Act, as 
evidenced by the five opinions filed 
by the eight Justices who sat in the 
case; and he submits that the result 
in the litigation represents a confused 
attempt to impose upon a single 
organization in a particular field of 
endeavor the status of a quasi-public 
utilitv. The whole litigation and its 
outcome, involving the status of a 
ereat newsgathering agency on 
which the independent press and 
informed readers depend, has had 
disturbing ramifications and implica- 
tions which are not answered or 
(Address: 
University of Chicago Law Review, 
5750 Ellis Chicago, IIL; 
price for a single copy: 75 cents.) 


quieted by either article. 


Avenue, 


ConsrituTION AL LAW—Civil 
Rights—“Liability of Public Officers 
to Suit Under the Civil Rights Acts’: 
This “note” in the July issue of the 
Columbia Law Review (Vol. XLVI- 


No. 4; pages 614-622) considers the 


Members of the Association who wish to obtain any article referred to 
should make a prompt request to the address given with remittance of the 
price stated. If copies are unobtainable from the publisher, the JOURNAL 
will endeavor to supply, at a price to cover cost plus handling and postage, 
a planograph or other copy of a current article. 
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effects of the Civil Rights Acts, in 
the light of recent decisions, upon 
the liability to suit of public officers, 
including judges and public prosecu- 
tors. There has, of course, been a 
tendency to limit the liability of pub- 
lic officers upon the ground that the 
need for capable men for public 
office, able to make decisions without 
fear of personal liability, outweighs 
the public interest in protecting in- 
dividuals from possible oppressive 
official action. Although the language 
of the Civil Rights Acts (Rev. Stat. 
§ 1979, 8 U.S.C. § 43) makes possible 
a breach in the doctrine of judicial 
immunity, the courts have denied re- 
lief where damage actions have been 
brought against judges. However, in 
the recent case of Picking v. Pennsyl- 
vania R.R., 151 F. (2d) 240 (C.C.A. 
3d, 1945), it was held that State 
judges and public officers may be 
liable in damages for violation of the 
Civil Rights Acts. While the Court 
declared that liability could be im- 
posed where a judge has conspired 
with others “in a conscious design” 
to deprive a person of civil rights, it 
is noted that the same opinion hints 
that liability may be extended be- 
yond willful violations. The author 
of the “note” suggests that, as the 
Civil Rights Acts are being invoked 
with increasing frequency, the need 
for maintaining a strong judiciary 
calls for careful scrutiny of further 
attacks upon judicial immunity. (Ad- 
dress: Columbia Law Review, Kent 
Hall, University, New 
York 27, N. Y.; price for a single 
copy: 85 cents.) 


Columbia 


ConsTITUTIONAL LAW-—The 
Federal System — “The 
Function of the States’: Professor 
Max Radin, of the University of 


American 


California School of Jurisprudence, 
offers his conception of the present- 
day role of the forty-eight States of 
the American Union, in the Febru- 
ary issue of the Oregon Law Review 
(Vol. XXV—No. 2; pages 83-102). 
In his defense of the States, Profes- 


sor Radin supports traditional argu- 
ments of the pro-federalism political 
scientists; viz., that, since subdivision 
is necessary in governing a territory 


as large as the United States, bu- 
reaucracy with its attendant evils is 
best avoided by constituting the di- 
visions as separate and independent 
political units rather than as agencies 
of a centralized authority. He adds 
that “Since there must be divisions 
into political units, all human ex- 
perience indicates that those that 
have been created by the more or 
less casual facts of historic develop- 
ment are more likely to work than 
those arbitrarily arranged according 
to a set plan. In other words the 
States 
were the results of human pressures 
have the 


existing forty-eight which 
enormous advantage of 
needing no other justification than 
that fact.” After treating the vari- 
ous characteristics and functions of 
the States (as sovereign communities, 
schools of self-government, guaran- 
tors of freedom, centers of experi- 
mentation, etc.) , the scholarly article 
points to full State-sponsored liberty 
and economic opportunity as the 
(Address: Ore- 
gon Law Review, School of Law, 


“still distant goal”. 


University of Oregon, Eugene, Ore.; 
/ 5 o 
price for a single copy: 75 cents.) 


In TERNATIONAL LAW AND 
ORGANIZATION — The United 
Nations — Information and Docu- 
ments Regarding Its Work—“Evolu- 
tion of Human Rights” in Many 
Nations: The Department of Public 
Information of The United Nations 
has established the United Nations 
Weekly Bulletin, of which the first 
issue was made from the temporary 
headquarters at Lake Success, Long 
Island, on August 3. Providing a con- 
cise official account of the activities 
of The United Nations and its many 
specialized agencies, the proceedings 
and resolutions are reported and the 
historic events are set in perspective 
by background information. 

An invaluable feature, for those 
who are studying or following any 
phase of the work of the Organiza- 
tion, is the continuing list of the 
available documents and the sources 
from which they can be obtained. 
Messages and statements from lead- 
ing personalities survey and report 
as to the work of the parts of the Or- 
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ganization with which they are con- 
nected. Interesting photographs are 
given, both of personalities and of 
“landmarks” of the Organization. 
The Bulletin is already published in 
English and French; editions in 
other languages will follow. 

The issue for August 12 (Vol. I— 
No. 2; pages 12-15) contains a highly 
informative account of the “Evolu- 
tion of Human Rights”, the strug- 
gles to achieve fundamental free- 
doms in many lands, with photo- 
graphs of the historic documents 
which illumine the way—such as the 
Norwegian Charter of King Magnus, 
“the Lawmender”’ (1275), which pro- 
claimed equality before the law to 
all classes of people; the Bill of 
Rights drawn up by the British Par- 
liament in 1689, which summarized 
the rights of the citizens and the 
powers of their elected government; 
the Declaration of American Inde- 
pendence in 1776; and the Declara- 
tion of the Rights of Man and of the 
Citizen, promulgated by the French 
National Assembly in August of 
1789, the first year of the French 
Revolution. 

It will be seen that the contents 
of the Bulletin are interesting and 
helpful material for lawyers per- 
forming their civic duties in these 
times. The Bulletin can be subscribed 
for by anyone interested. For the 
present, copies from the first issue 
can be obtained, to enable the keep- 
ing of a complete line. (Address: In- 
ternational Documents Service, Co- 
lumbia University Press, 2960 Broad- 
way, New York 27, N. Y.; price for a 
single copy, 15 cents; annual sub- 
scription, $6). 


—_— LAW—“Employers’ Free- 
dom of Speech and the 
Act’: The touchstone of an em- 


Wagner 


ployer’s freedom of expression in 
matters involving labor unions is 
that his speech—oral or written— 
should not have a coercive effect 
upon the employees’ right to self-or- 
ganization. What is coercive is 
determined from the subjective view- 
point of the employee. 


October, 1946 * Vol. 32 7O7 





Practising Lawyer's Guide 





Inasmuch as the principles of 
collective bargaining have gained 
general acceptance and labor or- 
ganizations have become firmly 
established, the coercive and threat- 
ening effect of an employer’s state- 
ment about unionization and other 
labor activities has become lessened, 
for employees know that their right 
to organize and their freedom from 
discrimination are fully protected. 
This being so, the employer today 
may safely*and soundly be given 
greater freedom to speak his mind 
about unionism, labor policy and 
problems, and as to his attitude to- 
wards a particular union and its 
leaders. 

The purpose of the article by 
Robert D. Morgan in the June issue 
of the Tulane Law Review (Volume 
XX—No. 4; pages 469-523) is to en- 
courage the according and the ex- 
ercise of the employer's right of free 
speech. It shows where its exercise 
has been upheld by the NLRB and 
the courts and the circumstances 
under which it may be indulged 
with a minimum of risk against a 
charge of violating the Wagner Act. 

If the author does not succeed 
fully in instilling complete con- 
fidence in the employer's right to 
speak freely, the fault is not his but 
in the unsettled state of the law, and 
the difficulties and diffidence of 
lawyers in advising, as to the scope 
and extent of an employer's right to 
free expression as to matters of con- 
cern in the conduct of his business. 
But the trend toward a restoration 
of an employer's prerogative of mak 
ing fair and reasoned statements to 
be considered by employees who 
know their own power to choose and 
decide is clearly discernible, and it 
will doubtiess become more so as 
employers are advised by counsel to 
assert their constitutional right with 
courage, provided they have and 
observe a clear understanding of the 
employees’ right to 
tion, against which the law brooks no 
interference. 


self-organiza- 


employer coer« ion o}1 
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(Address: ‘Tulane Law Review, New 
Orleans, La.; 
copy: $1.) 


price for a_ single 


| rr EDUCATION—“Continu- 
ing Education of the Bar’: Profes- 
sor Sidney Post Simpson, on leave 
from Harvard Law School, now Vis- 
iting Professor at New York Univer- 
sity Law School, has devoted much 
study to improving methods of legal 
education. Currently, as Chairman 
ofi Refresher 
Courses for Veterans, in the Associa- 
tion’s Section of Legal Education, 
he has taken part in the develop- 
ment of methods, sponsored by 
many State and local Bar Associa- 
bringing the returning 
serviceman abreast of developments 


of the Committee 


tions, for 


in law during the war years. In an 
article, entitled as above, in the May 
issue of the Harvard Law Review 
(Vol. LIX—No. 5; pages 694-719), 
he visualizes the problem of the re- 
turning lawyer-veteran as being but 
one phase of the broader question 
of supplementing law school educa- 
tion with practical and continuing 
instruction at the Bar. He recognizes 
that practical instruction can only 
be provided by the practicing Bar. 
He greets the sponsorship of re- 
fresher courses for lawyer-veterans, 
as being the beginning of a program 
of practical instruction that can and 
should become a permanent part 
of an American system of education 
and training in the law as a means ot 
service io clients, the public, and 
the cause of a progressive jurispru- 
dence. (Address: Harvard 
Review, Cambridge 38, Mass.; price 


Law 


lor a single copy: 85 cents.) 


Lecat EDUCATION—“Integrat- 
ing Law and Other Learned Profes- 
sions”: In these days of widely 
ramified human relations, the prac- 
tising lawyer knows well enough 
that his profession is neither isolated 
from nor insulated against the 
numerous cross-currents from other 


fields of thought and endeavor. His 














experiences in general practice and 
the extent to which, in his counsel- 
ling, he calls upon the data assembled 
by other professions would furnish 
interesting evidence on the interrela- 
tion of the arts and sciences, to which 
the symposium in the Virginia Law 
Review for June is devoted (Vol. 
32—No. 4; pages 695-901). 

As the above-quoted title of the 
article suggests, the question dis- 
cussed in the symposium is the inte- 
gration of law and other professions. 
This is taken to mean, according to 
the numerous articles included in 
the discussion, not only the utiliza- 
tion by lawyers of data assembled by 
other professions, but also the devel- 
opment of trends within the law 
more closely attuned to the objec- 
tives of human relations which other 
sciences, such as sociology and eco- 
have demonstrated to be 
sound. This department cannot, 
with its limited space, review ade- 
quately and in detail the many 
articles which constitute the valu- 
able symposium. Some are confined 
to rather general discussions of the 
possibilities of better integration; 
such as, for example, the article on 
“Legal Theory and Banking Prac- 
tice’, by Wilbert Ward, Vice Presi- 
dent of the National City Bank of 
New York. Others consider the 
question on the higher level of 
philosophy; such as, “Social Values 
and The Philosophy of Law,” by 
Professor Otis Lee, of Vassar Col- 
lege. A few approach the question 
from the viewpoint of the concrete 
problems, and these should be of 
special interest to the practising 
lawyer. In this connection, the ex- 
cellent analysis of accounting prob- 
lems before federal regulatory bodies, 
particularly the Securities and Ex- 
change Commission, given by George 
O. May, well-known author, lecturer 
and experienced practitioner in ac- 
counting, merits special mention. 
(Address: Virginia Law Review, 
Clark Memorial Hall, Charlottes- 
ville, Va.; price for a single copy: 


$1.) 
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rogram .... 09th Annual Meetn 1g 


of the American Bar Association 


The Asse -mbl y 


Monday, October 28, 10:00 A. M. 
(Convention Hall) 
FIRST SESSION 

THE PRESIDENT, presiding 

Call to order 

\ddresses of Welcome 
Walter G. Winne, President, New Jersey State Bai 

Association 
Frank S. Farley, President, Atlantic City (New Jersey) 
Bar Association 

Response, Robert F. Maguire, Portland, Oregon 

\nnual Address of the President of the Association, 
Willis Smith, Raleigh, North Carolina 

Opportunity for offering resolutions, pursuant to 
Article IV, Section 2 of the Constitution 

Fifth Annual Meeting of the American Bar Association 
Endowment 

\nnouncement by Secretary of vacanies, if any, in the 
offices of State Delegate and Assembly Delegate 

Nomination and election of Assembly Delegates to fill 
vacancies ‘ 

Nomination of four Assembly Delegates for two-year 
term ending with the adjournment of the 1948 
Annual Meeting . 

(Meetings of members present from states in which a 
vacancy exists in the office of State Delegate will be 
held immediately following adjournment to fill such 
vacancies) 

8:30 P.M. 


SECOND SESSION 
(Convention Hall) 
THE PRESIDENT, presiding 
Addresses: speakers to be announced 


10:00 P. M. 


(Marlborough-Blenheim) 
Reception by the President of the Association to mem- 
bers and guests 


Wednesday, October 30, 9:30 A. M. 


THIRD SESSION 
(Convention Hall) 


THE PRESIDENT, presiding 


Election of four Assembly Delegates for two-year term 
ending with adjournment of 1948 Annual Meeting 
Report as to matters requiring action by the Assembly 


The Chairman of the House of Delegates (or the 
Secretary) 

Address: speaker to be announced 

Open forum—Report of the Resolutions Committee 


Thursday, October 31, 9:30 A. M. 
FOURTH SESSION 
(Convention Hall) 
THE PRESIDENT, presiding 
Presentation of an award of merit to a State Bar Associa- 
tion and a local Bar Association 
Report as to matters requiring action by the Assembly 
The Chairman of the House of Delegates 


\mendments to the Constitution and By-Laws of the 
Association 


Statement concerning the American Law Institute 
By Floyd E. Thompson, Chicago, Illinois 


Presentation of Winner of Ross Bequest Award 


7:30 P.M. 
ANNUAL DINNER 


THE PRESIDENT, presiding 
Presentation of American Bar Association Medal 
Speakers to be announced 
Introduction of the incoming President 


Friday, November 1 


(Immediately following adjournment of the final 
session of the House of Delegates) 


FIFTH SESSION 
THE PRESIDENT, presiding 
Report of the action upon resolutions previously 


adopted by the Assembly, by the Chairman of the 
House of Delegates 


(ction by the Assembly upon any resolutions previously 
adopted by the Assembly but disapproved or modi- 
fied by the House 


Unfinished business 
New business 


Presentation of new officers and members of the Board 
of Governors 


Remarks by the incoming President 
Adjournment 
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Program — 69th Annual Meeting 


‘The House 


rhe House of Delegates will meet promptly at 2:00 
P. M. Monday, October 28; 2:00 P. M. Wednesday, 
October 30; 2:00 P. M., Thursday, October 31, and 
10:00 A. M. Friday, November 1, for the consideration 
of reports and recommendations of Sections and com- 
mittees, and other business which may come before it. 





of Delegates 


The Calendar of the sessions of the House of Dele- 
gates will be printed in the Final Program for the 
Annual Meeting, and a Final Calendar containing the 
text of all available resolutions to come to the attention 
of the House, will be distributed at the first session 


Sections 


Because of the shortage of paper, the JOURNAL finds it 
impossible to print the full programs of Sections. These 
appear in full in the Advance Program, being mailed 
to all members of the Association. The Final Program 
for the Annual Meeting will be distributed at Atlantic 
ity. 

The following is a resume of the sessions to be held 
by the Sections: 


ADMINISTRATIVE LAW 
Wednesday, October 30, 2:00 P. M. 


Organization meeting of the Section 


BAR ACTIVITIES 
Sunday, October 27, 12:00 M 
LUNCHEON 


ANNUAL CONFERENCE OF ASSOCIATION SECRETARIES 
Secretaries of State and local Bar Associations are 
invited to attend and take part in round-table discus 
sions of organized bar activities, with emphasis on prac- 
tical techniques and problems of bar administration. 
Tuesday, October 29, 9:30 A. M. 
GENERAL SESSION 


Addresses and discussion on Coordinating Organized 
Bar Activities 
Reports of Committees 
2:00 P. M. 
GENERAL SESSION 


Addresses and discussion on Techniques of Bar Assoc ia- 
ion Activities 


CORPORATION, BANKING AND MERCANTILE LAW 
Monday, October 28, 2:00 P. M. 
Tuesday, October 29, 10:00 A. M. and 2:00 P. M. 
GENERAL SESSIONS 
Reports of committees and addresses on subjects of 
interest to members of the Section. 
Tuesday, October 29, 7:30 P. M. 
DINNER DANCE 
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CRIMINAL LAW 
Monday, October 28, 2:00 P. M. 


Joint meeting with Section of Judicial Administration 

Addresses by Honorable Tom C. Clark, The Attorney 
General of the United States, and Honorable Hatton 
W. Sumners, Chairman, Committee on the Judiciary, 
House of Representatives 


Tuesday, October 29, 2:00 P. M. 
GENERAL SESSION 
Addresses and discussion on “Criminal Law and Pro 
cedure in War Crimes Trials” 
Reports of Section committees 


INSURANCE LAW 
Monday, October 28, 2:00 P. M. 
GENERAL SESSION 


Reports of Committees. 


Address by General Omar N. Bradley, U.S.A., Admin- 


istrator of Veterans’ Affairs, Washington, D. C. 


Tuesday, October 29, 9:30 A. M. 
Round Tables: Automobile Insurance Law 
Fire Insurance Law 
Health and Accident Insurance Law 
Workmen’s Compensation and Em 
ployers’ Liability Insurance Law 
Fidelity and Surety Insurance Law 
Veterans’ Affairs 


2:00 P. M. 
Round Tables: Marine and Inland Marine Insurance 
Law 


Aviation Insurance Law 

Casualty Insurance Law 

Insurance Law Practice and Procedur 
Life Insurance Law 

Regulation of Insurance Companies 


6:30 P. M. 
RECEPTION 
7:30 P. M. 
ANNUAL DINNER 


Wednesday, October 30, 2:00 P. M. 
GENERAL SESSION 
Addresses and reports of committees 
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INTERNATIONAL AND COMPARATIVE LAW 
Monday, October 28, 2:00 P. M. 
Tuesday, October 29, 9:30 A. M. and 3:00 P. M. 
GENERAL SESSIONS 
\ddresses and reports of committees 
Tuesday, October 29, 12:30 P. M. 


Joint luncheon of Section of International and Com- 
parative Law and Junior Bar Conference 


JUDICIAL ADMINISTRATION 
Monday, October 28, 2:00 P. M. 


Joint meeting with Section of Criminal Law 
Tuesday, October 29, 2:00 P. M. 
GENERAL SESSION 
Discussion: “Should a Judge be Permitted to Comment 


on the Evidence in Instructing the Jury?” 
Reports of committees 


7:00 P. M. 
DINNER 
Jointly with National Conference of Judicial Councils 
and Junior Bar Conference 


Wednesday, October 30, 2:00 P. M. 
Joint meeting with Committee on Improving the Ad- 
ministration of Justice and National Conference ol 
Judicial Councils 


JUNIOR BAR CONFERENCE 
Sunday, October 27, 9:30 A. M. 


BREAKFAST 
\nnual Meeting with the Junior Bar Conference of 


Delegates from Junior Bar groups afhliated with the 
Junior Bar Conference 


12:30 P. M. 
LUNCHEON 


2:00 P. M. 
GENERAL SESSION 
Round Table Forum: “How Can the Junior Bar Con- 
ference Increase Its Usefulness?” 
Reports of committees 


Monday, October 28, 10:00 A. M. and 2:00 P. M. 
Meetings of committees of the Conference 
Open Hearings by Resolutions Committee 


Tuesday, October 29, 10:00 A. M. 
GENERAL SESSION 
Announcements of awards to affiliated Junior Bar groups 

Addresses and reports of committees 


12:30 P. M. 
Joint luncheon with Section of International and Com 
parative Law 


7:00 P. M. 


Ihe members of the Junior Bar Conference have been 
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invited to attend the dinner of the Section of Judicial 
Administration 


10:00 P. M. 
DANCE 


LABOR RELATIONS LAW 
Tuesday, October 29, 10:00 A. M. and 2:00 P. M. 


Organization meeting of the Section 


LEGAL EDUCATION AND ADMISSIONS TO THE BAR 
Jointly with 
NATIONAL CONFERENCE OF BAR EXAMINERS 
Tuesday, October 29, 9:00 A. M. 


Annual Meeting of National Conference of Bar Ex- 

aminers 
12:30 P. M. 

Joint luncheon of the Section of Legal Education and 
\dmissions to the Bar and the National Conference 
of Bar Examiners 

2:00 P.M. 


(Annual Meeting of the Section of Legal Education and 
Admissions to the Bar 


MINERAL LAW 
Tuesday, October 29, 10:00 A. M. and 2:00 P. M. 
GENERAL SESSIONS 
\ddresses and reports of committees 


12:30 P. M. 
LUNCHEON 


MUNICIPAL LAW 
Monday, October 28, 2:00 P. M. 
Tuesday, October 29, 10:00 A. M. and 2:00 P. M. 
GENERAL SESSIONS 
\ddresses and reports of committees 


SECTION OF PATENT, TRADE-MARK AND 
COPYRIGHT LAW 
Friday, October 25, 10:00 A. M. and 2:00 P. M. 
GENERAL SESSIONS 
Reports of Committees 
12:30 P. M. 


Luncheon, under auspices of International Association 
for Protection of Industrial Property 


Saturday, October 26, 10:00 A. M. and 2:00 P. M. 
GENERAL SESSIONS 
Reports of Committees 


7:30 P. M. 
DINNER 
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Proposed Amendment 





SECTION OF PUBLIC UTILITY LAW 
Monday, October 28, 2:00 P. M. 
Tuesday, October 29, 10:00 A. M. and 2:00 P. M. 
GENERAL SESSIONS 


Reports of Committees 


Tuesday, October 29, 7:30 P. M. 
DINNER DANCE 


Address 


Reports of « ommittees 


2:00 P. M. 


GENERAL SESSION 


Program of Probate Division 


REAL PROPERTY, PROBATE AND TRUST LAW 


Monday, October 28, 2:00 P. M. 
GENERAL SESSION 


Reports of officers 

Program of Real Property Division 
Addresses and discussion 
Reports of committees 


Tuesday, October 29, 10:00 A. M. 
GENERAL SESSION 


Program of Trust Division 


V. 
Notice is hereby given that WALTER 
M. Bastian, of Washington, D. C., 
RoNALD J. Foutts, of St. Louis, Mis- 
souri, TAPPAN Grecory, of Chicago, 
Illinois, W. ]. JAMESON, of Billings, 
Montana, Cart McFARLAND- of 
Washington, D. C., JAMes R. Mor- 
FORD, of Wilmington, Delaware, and 
Wituis SmirH of Raleigh, North 
Carolina, members of the Associa- 
tion, have filed with the Secretary of 
the Association the following amend 
ments to the By-Laws of the Associa- 


tion: 


(1) Amend Article II, Section 1 
of the By-Laws by striking the entire 
section and substituting therefor the 


following: 


ARTICLE II 


“Section 1. Scale of Dues. Each 
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Addresses and reports of committees 


7:30 P. M. 
DINNER 


TAXATION 


Sunday, October 27, 10:00 A. M. and 2:00 P. M. 


GENERAL SESSIONS 


Reports of .Committees 


12:30 P. M. 
LUNCHEON 


Monday, October 28, 2:00 P. M. 
Tuesday, October 29, 2:00 P. M. 
GENERAL SESSION 


Reports of committees 





Adadttional Proposed Amendments 


member shall pay Association dues 
for each year from July first to June 
thirtieth following, payable on July 
first of each year in advance, in such 
amount as may be from time to time 
determined by the House of Dele- 
gates upon the recommendation of 
the Board of 
amount shall include the individual 


Governors, which 


subscription of the member to the 


AMERICAN BAR ASSOCIATION JOURNAL, 


which is $1.50 per year; except that 
during the first five years after his 
original admission to the Bar, the 
\ssociation dues of a member shall 
be in an amount not in excess of 
one-half of the amount determined 
for regular members as _ above 
provided.” 

(a) Amend the first sentence of 
\rticle I, section 3 of the By-Laws 


by striking from lines 4 and 5 there- 


to the 


Constitution and By-Laws of the 


American Bar Association 


To be presented and acted upon at 
its Sixty-Ninth Annual Meeting 
at Atlantic City, New Jersey, 
October 28 - November 1, 1946 


ol the words “the sum of $150 for 
such life membership,” and substitut- 
ing therefor the words, “such sum 
for life membership as may be fixed 
from time to time by the House of 
Delegates upon the recommenda- 
tion of the Board of Governors,” so 
that said sentence of Article I, sec- 
tion 3 will read as follows: 

“Section 3. Life Membership. 
Any member of the Association who 
shall have paid regular dues for a 
period of ten years, may become a 
life member of the Association upon 
written notice to the Treasurer and 
payment of such sum for life mem- 
bership as may be fixed from time to 
time by the House of Delegates upon 
the recommendation of the Board of 
Governors”. 


JosePpH D. STECHER, Secretary 
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Criminal Law — Mental Deficiency 
Short of Insanity as a Factor in De- 
termining First Degree Murder 





Fisher v. United States, 90 L. ed. 
Adv. Ops. 1078; 66 Sup. Ct. Rep. 
1318; 14 U. S. Law Week 4467. (No. 
122, argued December 5, 1945, de- 
cided June 10, 1946). 


Fisher, the petitioner, admittedly 
killed the District of 
Columbia. He was then employed as 
a janitor at the Episcopal Cathedral 
in Washington, and the victim, Miss 
Reardon, was there employed as li- 
brarian. His story to the jury was 
that his victim had complained to the 


a woman in 


verger about the convict’s werk, and 
the latter had been informed of the 
complaint a few days before the kill- 
ing. Fisher and Miss Reardon were 
in the library on the fatal day and 
he testified that he killed her imme- 
diately following insulting words 
from her over his care of the prem- 
ises. After slappiag her impulsively 
Fisher ran up a flight of steps to 
reach an exit, but, seizing a stick of 
firewood, ran back to stop Miss 
Reardon’s screaming. He struck her 
with the stick, choked her to silence, 
dragged the body to the lavatory, 
and returned to clean up blood spots 
on the floor. Miss Reardon screamed 
again and Fisher stuck her in the 
throat pocket-knife. The 
body was found in a pump pit next 
morning. 

But the opinion of the Court 
points out that other facts might 
have led the jury to disbelieve some 
of the details of Fisher’s testimony. 


with a 





* Assisted by James L. Homire. 





Review of Recent Supreme Court Decisions 


by Edgar Bronson Tolman* 


His original confession made no ref- 
erence to the use of insulting words. 
In his written confession they were 
mentioned, and their effect was am- 
plified at the trial. The written con 
that the 
reason for the assault on the librar- 


fession admitted main 
ian was because she reported Fishet 
for not cleaning the library floor. 
Under instructions by the trial 
court in usual form as to insanity, ir- 
resistible impulse, malice, delibera- 
tion and premeditation Fisher was 
convicted of murder in the first de- 
gree, a crime of which deliberate and 
premeditated malice are elements. 
The defense sought to show sec- 
ond degree murder, because it was 
not deliberate and _ premeditated. 
The trial court was asked by defense 
counsel to instruct the jury that it 
might weigh the evidence of Fisher’s 
mental deficiencies, which were short 
of insanity in the legal sense, in de- 
termining the accused’s capacity fon 
premeditation and deliberation. 
This fol- 
lowed and was affirmed by the Dis- 


was refused; conviction 
trict Court of Appeals. 

On certiorari the judgment was 
affirmed by the Supreme Court. Mr. 
Justice Reep delivered the opinion 
of the Court. Resting the decision 
on the law as established in the Dis- 
trict of Columbia, the Court says: 
“it is the established law in the Dis- 
trict that an accused in a criminal 
trial is not entitled to an instruction 
based upon evidence of mental weak- 
ness, short of insanity, which would 
reduce his crime from first to second 


degree murder.” 


Mr. FRANKFURTER, Mr. 
Justice MurpHy, and Mr. Justice 


Justice 


RuTLEDGE each delivered dissenting 
opinions, and each of them expressed 
their concurrence with substantial 
portions of the other dissents. 

Mr. Justice FRANKFURTER empha- 
sized his view that the accused was a 
man of such a degree of “mental de- 
ficiency”, and of such susceptibility 
to anger that premeditated intent 
was not shown. Specifically he at- 
tributed the crime to the desire to 
silence the cries of his victim and 
not to a desire to kill her. 

Mr. Justice Murpny’s dissent laid 
weight on the action of Congress in 
amending the District of Columbia 
Code by creating two degrees of mur- 
der, and contends that the offense of 
second degree murder should not be 
restricted to murder while under the 
influence of intoxicating liquors but 
that murder from sudden rage or fear 
should also compel the murder to be 
classed as second degree, since delib- 
erate intent was quite as much lack- 
ing in the latter category as in the 
first. He fortifies his contention by 
saying: “Only by integrating scien- 
tific advancement with our ideals of 
justice can law remain a part of the 
living fibre of our civilization.” 

Mr. Justice RUTLEDGE adopts the 
more important grounds of dissent 
from the opinions of Mr. Justice 
FRANKFURTER and Mr. Justice Mur- 
PHY. 

The Mr. 
Charles H. Houston for Fisher and 
by Mr. Charles B. 
United States. 


case was argued by 


Murray for the 
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Criminal Law—Violation of Section 
35 (A) of Criminal Code—Evidence 
for Conviction—lllegal Search and 
Seizure 


Zap v. U.S.,90 L. ed. Adv. Ops. 1128; 
66 Sup. Ct. Rep. 1277; 14 U. S. Law 
Week 4447. (No. 489, argued Feb 
ruary 5 and 6, decided June 10, 1946). 


Zap made a contract with the 
Navy Department to do experiment- 
al work on airplane wings and to 
conduct test flights, on a cost plus 
‘fixed fee basis. He induced a pilot 
to endorse a blank check, paid him 
$2500, filled in the check for $4000 
and used it ih support of a claim 
that he paid the pilot the larger sum. 
The contract contained a consent 
to examination by Government 
agents of the contractor’s books and 
records. Agents of the F.B.I., investi- 
gating the books, found the check 
and took possession of it. At the 
trial it was offered in evidence and 
admitted over a motion to suppress. 
The trial judge also overruled a mo- 
tion to strike the evidence because 
illegally obtained. 

The narrow question for decision 
was whether the check itself could be 
introduced at the trial. In view of 
the contractual consent to the in- 
vestigation of records and accounts, 
the Supreme Court, in an opinion by 
Mr. Justice 
that the introduction of the check it- 


DoucLas, concludes 


self was not a violation of the 
Fourth or Fifth Amendments. 
Mr. Justice 


ered a dissenting opinion urging a 


FRANKFURTER deliv- 


reversal of the judgment, because the 
seizure of the check was, in his view, 
Fourth Amend- 


illegal under the 


ment. He emphasized that that 
Amendment condemns both illegal 
searches and seizures, and that the 
legality of the search, because con- 
sented to, does not validate the seiz- 
ure which was made without a valid 
warrant. 

Mr. Justice MurpHy and Mr. 
Justice RUTLEDGE concurred in the 
dissent. 

The case was argued by Mr. Mor- 
ris Lavine for Zap, and by Mr. Ralph 
F. Fuchs for the Government. 
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Recent Supreme Court Decisions 


Criminal Law—Conspiracy to Violate 
Rationing Law and Regulations—In- 
structions as to Burden of Proof— 
Harmless Error 


Bihn v. United States, 90 L. ed. Adv. 
Ops. 1208; 66 Sup. Ct. Rep. 1172; 14 
U.S. Law Week 4449. (No. 675, ar- 
gued March 26, decided June 10, 
1946) . : 


The petitioner and one Bennett 
were convicted of a conspiracy to 
violate the law and regulations gov- 
erning the rationing of gasoline. 
Petitioner was employed in a bank, 
where she handled gasoline ration- 
ing coupons. These she kept in a 
steel file which she kept locked; but 
the keys to it were kept in her desk 
which was not locked. Also, at least 
four others had access to the steel file 
containing the coupons. The peti- 
tioner was charged with stealing the 
coupons and transferring them to 
Sennett who shared with her the 
profits of an illegal traffic. 

The question for decision was 
whether the jury was properly in- 
structed as to the burden of proof, 
in view of the fact that four other 
persons were in position to have 
stolen the coupons, though on the 
evidence the petitioner’s guilt could 
have been inferred also. In instruct- 
ing the jury, the frial judge said, 
among other things: “Did she steal 
them? Who did if she didn’t? You 
are to decide that.” This, being 
duly objected to, is held to be rever- 
sible error, because it could be con- 
strued as putting on the petitioner 
the burden of proving who stole the 
The Su- 
preme Court, in an opinion by Mr. 


coupons, if she did not. 


Justice DoucLas, concludes that this 
was prejudicial error, not cured or 
rendered harmless by general instruc- 
tions which correctly stated the law 
as to burden of proof. 

Mr. Justice BLack delivered a 
dissenting opinion in which Mr. Jus- 
tice Rerp and Mr. Justice BURTON 
joined. This opinion urges that the 
law on burden of proof was correctly 
stated seven times in the course of 
the charge, and the instruction ob- 
jected to is not shown to have con- 
fused the jury. 


The case was argued by Mr. 
Henry K. Chapman for Bihn, and 
by Mr. John J. Cooney for the Gov- 


ernment. 


Criminal Law—Violation of Rationing 
Laws—Search and Seizure of Gaso- 
line Rationing Coupons—Validity Un- 
der Fourth and Fifth Amendments 


Davis v. United States, 90 L. ed. Adv. 
Ops. 1156; 66 Sup. Ct. Rep. 1256; 14 
U. S. Law Week 4438. (No. 404, 
argued February 5, decided June 10, 
1946) . 


The petitioner was convicted of 
unlawful possession of gasoline ra- 
tioning coupons. He was president 
of a corporation which maintained a 
gasoline filling station in New York 
City, suspected of black market oper- 
ations. Agents watched the place, 
and later purchased gasoline from an 
attendant without coupons. But to 
get it without coupons they had to 
pay more than the ceiling price. They 
then arrested the attendant, and 
while she was undergoing question- 
ing the petitioner came to the sta- 
tion. He was arrested and his car 
searched. Both attendant and peti- 
tioner were charged with selling gas- 
oline without coupons and above 
the ceiling price. Examination of the 
tanks and the coupon boxes revealed 
discrepancies between the gasoline 
Petitioner 
was taken into the nearby office of 


sold and the coupons. 
the station and in the course of 
questioning was persuaded or co- 
erced into opening a filing cabinet 
in which were the couipons on which 
the conviction rests. These he 
handed over to the agents. He was 
later brought to trial and convicted, 
though duly objecting to the intro- 


. duction of the coupons in evidence 


on the ground that they were seized 
in violation of constitutional rights. 
No warrant had been issued for 
either the search or the seizure. 

The District Court ruled that the 
surrender of the coupons by peti- 
tioner was voluntary. Expressing 
skepticism of the correctness of this 
ruling, but not setting it aside, the 
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Circuit Court of Appeals afirmed on 
the ground that the search and seiz- 
ure were reasonable as incidents to 
arrests for crimes committed in the 
presence of the officers who made the 
search and seizure. 

The Supreme Court, on certi- 
wari, affirmed on the ground that it 
was unable to say as a matter of law 
hat the District Court’s ruling was 
rroneous. Mr. Justice DouGLas de- 
livered the opinion of the Court. He 
stresses the fact that the coupons are 
he property, not of the petitioner, 
but of the Government, and are, 
therefore, public rather than private 
property. Possession of coupons in 
contravention-of the regulations is 
unlawful, and the custodian is under 
duty to surrender them on demand. 

Mr. Justice FRANKFURTER de- 
livered a dissenting opinion in which 
Mr. Justice Murpny concurred. This 
opinion exhaustively analyzes the 
history and interpretations of the 
Fourth Amendment. 

Mr. Justice RUTLEDGE agreed sub- 
stantially with the views of Mr. Jus- 
tice FRANKFURTER, and added, in a 
brief dissenting opinion, that there 
was no such consent as would legal- 
ize the entry and search, nor was the 
search justified by the doctrine of 
reasonable search as incident to a 
lawful arrest. 

The case was argued by Mr. Sam- 
uel Mezansky for Davis and by Mr. 
John J. Cooney for the Government. 


Criminal Law—Conspiracy to Vio- 
late Revenue Laws—Responsibility 
of One Conspirator for Substantive 
Crimes of Co-conspirator in Carrying 
out the Conspiracy 


Pinkerton, et al. v. United States, 90 
L.. ed. Adv. Ops. 1212; 66 Sup. Ct. 
Rep. 1180; 14 U. S. Law Week 4456. 
(No. 719, argued May l, 
June 10, 1946). 


decided 


Two brothers, Walter-and Daniel 
Pinkerton, petitioners, were con- 
victed and sentenced on substantive 
counts for violations of the Revenue 
Code, and also on a_ conspiracy 


count. The alleged conspiracy was 


for the purpose of committing the 
substantive crimes. There was but a 
single conspiracy charged and proved, 
but each of the substantive counts 
was found to have been committed 
pursuant. to the conspiracy. Sen- 
tences were imposed, after a verdict 
of guilty of conspiracy and on some 
of the substantive counts, for a term 
longer than the maximum 2-year 
sentence which may be imposed for 
conspiracy. 

* The petitioners contended that 
the substantive counts, having been 
committed pursuant to the conspir- 
acy, became merged in it, and that 
only a single sentence may be im- 
posed. This argument the Supreme 
Court rejects, in an opinion by Mr. 
Justice DoucrLas. Distinguishing 
S., 317 U.S... 49, re- 
lied on by the petitioners, he reviews 


Braverman v. U. 


the prior decisions on the subject 
and concludes that, ‘It has been long 
and consistently recognized by the 
Court that the commission of the 
substantive offense and a conspiracy 
to commit it are separate and 
distinct offenses.” 

Mr. Justice RUTLEDGE delivered a 
dissent as to the judgment concern- 
ing Daniel Pinkerton, and as to the 
conviction of Walter Pinkerton on 
Mr. Justice 
FRANKFURTER agreed with the dissent, 


the conspiracy charge. 


reserving judgment, however, on the 
question of double jeopardy which 
Mr. Justice RUTLEDGE discusses in 
dealing with Daniel Pinkerton’s case. 

The case was argued by Mr. John 
S. Tucker, Jr. for Pinkerton and by 
Mr. W. Marvin Smith for the 
Government. 


Criminal Law — Conspiracies Under 
General Conspiracy Section of Crimi- 
nal Code—Application of “‘Harmless 
Error Statute” 


Kotteakos et al. v. United States, 90 
L. ed. Adv. Ops. 1178; 66 Sup. Ct. 
Rep. 1239; 14 U. S. Law Week 4427. 
(Nos. 457 and 458, argued February 
28, decided June 10, 1946). 


Thirty-two defendants were in- 
dicted for conspiracy to induce fi- 


Recent Supreme Court Decisions 








nancial institutions to grant credit, 


with the intent that the loans would 
be offered to the Federal Housing 
\dministration for insurance upon 
fraudulent applications. Nineteen 
of the defendants were tried, two ac- 
quitted, seven convicted, and as to 
four the jury disagreed. The con- 
spiracy had a common key figure in 
all the transactions proved. ‘This 
was one Brown, who pleaded guilty. 
He acted as a broker in obtaining 
loans, through fraud, from the Hous- 
ing Administration for the other par- 
ties charged; but there was no show- 
ing that the various transactions 
were connected or, in most Cases, 
that the defendants had any relation- 
ship with one another, except for 
Brown’s connection with each trans- 
action. The trial judge erroneously 
instructed the jury that upon the 
evidence there could be a single con- 
spiracy. Upon appeal the Circuit 
Court of Appeals, though recogniz- 
ing this instruction to be plainly 
erroneous, nevertheless sustained the 
conviction on the ground that the 
error, in the circumstances, was 
harmless. 

On certiorari the Supreme Court 
reversed the judgment. Mr. Justice 
RuTLEDGE delivered the opinion of 
the Court. His opinion develops 
the background of the so-called 
harmless error statute, and finds that 
it does not apply to this case. He 
also analyzes and distinguishes Ber- 
ger v. United States, 295 U. S. 78, 
relied on by the Circuit Court of 
\ppeals and in the dissenting opin- 
ion of Mr. Justice Douctas. “The 
sheer difference in numbers, both of 
defendants and of conspiracies prov- 


en, distinguishes the situation.” 


Mr. Justice BLAcK concurred in 
the result. 


Mr. Justice DouGLas and Mr. Jus- 
tice REED agreed in a dissent which 
holds that the error in the instruc- 
tion to the jury was harmless error. 

The case was argued by Mr. 
Henry G. Singer for Kotteakos, et al. 
and by Mr. W. Marvin Smith for 
United States. 
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Keply to Mr. Charles W. Briggs 





REPLY TO MR. BRIGGS 


(Continued from page 638) 


consistent with natural law and the 
progress of the world. But that does 
not mean that he should abdicate 
his reason, stultify his conscience, 
abase himself before the state merely 
because it is dominated by a ma- 
jority rather than by a Nero, an Ivan 
the Terrible, a Caligula or a Hitler, 
that he have no standard for criti- 
cism of the positive law or that he ac- 
cept Austin’s quoted statement that 
“law is itself the standard of justice.” 
Nor because he says that the minor- 
ity have rights under principles of 
natural law does he say that the mi- 
nority should rule. 

That is not the alternative. At 
the risk of being branded an enemy 
of the people, we can take our stand 
with saints and sages from Herodotus 
to Jefferson, Washington, Adams, 
Mason, Marshall, Wilson, Jay and 
Hamilton who knew that a dictator- 





ship of the many is as hateful and in 
the long run as provocative of dis- 
order as the tyranny of the one. 


Absolutism of the Majority 
Is Still Unacceptable 


Is there any difference to me or to 
the minority between the absolutism 
of King James I and King Demos? 
Is the destruction of my unalienable 
rights less to me because I bend un- 
der the lash of a dictatorship of the 
proletariat rather than a Czarist 
knout? Jefferson said, “an elective 
despotism was not the government 
we fought for.” Ana in Leslie’s Cas- 
sandra, written during the contro- 
versy over the divine right of kings, 
Hottentot says to another, who had 
boasted of English freedom: “So you 
are free because you are hanged by a 
jury. But what think you of an Act 
of Attainder which can hang without 
any trial or giving you reason for it?” 


Hoad: “This is part of our consti- 


tution, that the Parliament should 
have such a power in extraordinary 
cases.” 

Hottentot: “Yet you are free!” 

Hoad: “Well, but the King cannot 
hang us at his pleasure.” 

Hottentot: “That is, you are not 
at the mercy of one man, but of five 
hundred. O delicate freedom!” 

And may we not quote hastily 
from memory Lord Acton’s saying: 
‘The possession of unlimited power 
which corrodes the conscience, hard- 
ens the heart and darkens the under- 
standing of monarchs exercised its 
demoralizing influence upon the il- 
lustrious democracy of Athens.” On 
the words of St.Augustine of Hippo, 
standing amidst a great city where 
now the desert jackals roam and 
speaking while Alaric the Goth was 
hammering at the gates of the Etern- 
al City: “What are kingdoms with- 
out justice but organized brigan- 


dager” 
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Tax Notes 





Prepared by Committee on Publications, Section of Taxation: Mark H. 
Johnson, Chairman, New York City, William A. Blakely, Dallas, Texas, 
Philip Bardes, Howard O. Colgan and Martin Roeder, New York City, 
Allen Gartner, Washington, D. C., and Edward P. Madigan, Chicago. 


Withholding of Tax 
— Wages v. Damages 


(he Bureau has recently ruled upon 


the withholding status of several 
types of payment made by employers 


under statutory compulsion: 


(1) NLRB back pay award. In 
1943 the Bureau ruled that back pay 
did not constitute “wages” subject 
to victory tax withholding, and this 
position was maintained under the 
present withholding statute. Early 
this year, however, the Supreme 
Court held in Social Security Board 
v. Nierotko, 66 Sup. Ct. 637, that 
such payments were “wages” unde 
the Social Security Act. In con- 
formity with the rationale of this 
opinion, the Bureau has now 
reversed its position as to income 
tax withholding. Nevertheless, _ it 
will not hold an employer liable for 
the tax if he made full payment to 
the employee prior to the date of the 
new ruling. Mim. 6060 (August 28, 


1946). 


(2) Fair Labor Standards Act. 
Withholding is required with respect 
to retroactive wages and overtime 
compensation paid under the Fair 
Labor Standards Act, but not with 
respect to liquidated damages under 
section 16 (b) of the Act. The latter 
payments are nevertheless taxable in- 
come to the employee. I.T. 3742, 
C.B. 1945, 320; see Mim. 6028, I.R.B. 
1946-14-12345. 


(3) Veteran’s reinstatement. 


\mounts recovered by a_ veteran 
under section 8 (e) of the Selective 
Training and Service Act, because of 


the employer's failure to reinstate 


him, are subject to withholding. I.T. 
3809, ILR.B. 1946-15-12356. 


Long-term Compensation 


Many attorneys are personally con- 
cerned with the relief provision ol 
I.R.C. $107, which permits compen- 
sation received in one year to be 
spread back over the years during 
which it was earned, provided that 
80°%, of the total compensation was 
received in one year. A recent Tax 
Court case involving a physician an- 
nounces a limitation which may 
equally affect an attorney. 

In that case, the taxpayer had 
rendered continuous services to a 
patient for many years on a running 
1939 and 1940 he 
received payments which were speci 


account. In 


fied to be for services rendered from 
1934 to 1939. 
further fee for services rendered be- 
tween 1939 and 1943. This latter fee 


In 1943 he received a 


he sought to allocate to the years 
1939-1943. The 
permit any allocation for the reason 
that the 1939 and 
were more than 20% 
Where 


rendered on running account, the 


court refused to 
1940 payments 
, of the total fee. 
continuous’ services are 
entire period of the services may not 
be broken up by attributing the first 
payments to a part of the period. 
Julia C. Nast, 7 T.C. No. 55. 


Partnership Income Paid 
To Decedent's Estate 


Another tax problem in which man\ 
law firms have a personal interest 
arises upon the death of a partner, 


where the partnership agreement 
provides that the decedent’s estate 
shall receive a share of post-death 
partnership income for a specified 
period. A few months ago, the Tax 
Court held that an agreement by a 
personal service partnership to share 
post-death income with the estate 
normally results in a division of the 
partnership income among the sur- 
vivors and the estate. The transac- 
tion is not to be construed as a 
“purchase” by the survivors of the 
cecedent’s interest in the partner- 
ship. Charles F. FG. 
No. 17. 


Coates, 7 


The result is different, however, 
where the estate is immediately paid 
a single sum as an estimate of the 
decedent’s share of earned but uncol- 
lected income. In that case, the pay- 
ment is in effect an investment by the 
survivors in accounts receivable, and 
is deductible proportionately over 
the period during which the accounts 
are collected. If there is no evidence 
as to the time of these collections, no 
deduction to the survivors is allow- 
able, and they are taxable upon the 
entire partnership income. Raymond 
S. Wilkins, 7 T.C. No. 63. 


War Losses 


Section 127 does not provide the sole 
means for deducting a loss caused 
by the war. In Eugene Houdry, 7 
T.C. No. 80, the taxpayer was a 
French citizen residing in the United 
States. In May, 1941, his citizenship 
was abrogated by the Vichy govern- 
ment, and his real property located 
in France was confiscated. The tax- 
1941. The 


government refused to recognize the 


payer claimed a loss in 


loss on the authority of the regula- 
tions which state that the “war loss” 
statute does not apply unless the 
taxpayer owned the property at the 
time of declaration of war. The Tax 
Court, however, pointed out that 
the loss actuaily occurred before the 
declaration of war, under general 
principles of the tax law, and that 
the taxpayer did not have to rely 
upon the special relief provisions 
of section 127. The 1941 deduction 
was therefore allowed. 
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“World Government’ No Answer 





Proponents of the revised condemna- 
tion rule suggest that there should 
be borne in mind what they regard 
as an important distinction between 
the exercise of the sovereign right of 
eminent domain by the United 
States government and by the several 
States. They suggest that lawyers 
whose practice has been confined to 
State condemnations may overlook 
the consequences of the Acts of Con- 
gress which give to the federal gov- 
ernment the power to take immedi- 
ate possession of private property 
sought to be devoted to a_ public 
use, before the value of the property 
and the just compensation for its 
taking have been ascertained. 

That power has not been given 
to, or even sought to be exercised 
by or on behalf of, any of the States. 
In federal practice, the govern- 
ment itself estimates, in advance of 
the taking, what it considers to be 
just compensation, and deposits the 
estimated compensation money in 
the registry of the District Court at 


the time of filing its complaint. 


“WORLD GOVERNMENT” 
(Continued from page 645) 


formation of the whole world into 
such an entity, completely sets at 
naught the stubborn facts of history 
Take the South 
American countries alone; consider 


and geography. 


their differences of race, their rival- 
historical and 
Could 


they all be united into one state? 


ries and_ political, 


geographical backgrounds. 
Take Europe; what would be the 
problems and difficulties of organ 
United States of 
Take the Near East; take Asia Minor; 
take the Far East with 
China. Could any of these areas be 


izing a Europe? 


India and 


united into a single political entity 
of free and representative govern- 
ment? Can we have confidence that 
all the 
religious and 


realities, social, historical, 


geographical, could 
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Whereupon immediate possession is 
almost a matter of course. Thus the 
property owner stands without his 
property or his compensation until 
the end of the litigation. 

Sponsors of the draft do not call 
attention to this difference in any 
criticism of the action of the Con- 
gress in giving this power to the 
federal government. In time of war 
that power is regarded by most as 
indispensable; and even in times of 
peace, the necessity to take land for 
the control of flood waters and other 
occurrences of critical urgency could 
not, it is believed, be left to depend 
on the slow course of State pro- 
( edures. 

In consequence of this difference, 
the matter of greatest concern to the 
property owner and to the adminis- 
tration of* justice in federal con- 
demnation cases is believed by the 
proponents of the rule to be speed 
in the ascertainment and the pay- 
ment of the compensation. In this 
respect the procedure in the federal 
courts is regarded as being different 





be bridged by an unreal analogy, 
and the whole world organized as a 
political unit, because 157 years ago 
thirteen small and contiguous col- 
onies along the Atlantic seaboard, 
with a common language and a com- 
mon legal and political background, 
were so formed into a constitutional 
republic? 

But the argument will be turned 
the fallacy of the 
analogy is exposed, and it will be 


around when 
said: ‘Very well, so much more the 
reason. If we are to have peace, all 
of these diverse nationalistic enti- 


ties must federate; they must be 
organized into a world government; 
otherwise there will be no peace.” 
But how? Are the great Powers, or 
some of them to force all Nations, 
large and small, to accept a “world 
government”? What happens when 


states or even large groups of persons 


Federal and State 
“Taking” of Private Property 


from that in the State courts that 
lawyers have criticized the proposed 
rule as “making things too easy for 
the government”, whereas in fact 
the prime object of the procedural 
rule is not to make it easy for the 
government. Congress has done that 
by its “immediate taking” Act. The 
prime object of a rule is regarded 
as being to facilitate and expedite 
the ascertainment of just compensa- 
tion and its prompt payment to the 
property owner for his property. 


Speak Your Views as to Changes 


Our editorial discusses 


changes in the Rules of Civil Proce- 


leading 


dure, recommended by the Supreme 
Court’s Advisory Committee. That 
as to “discovery” access to adversary 
files is disturbing many lawyers. We 
give also the text of a sub-commit- 
tee’s draft of a condemnation rule. 
An “open forum” at Atlantic City 
will give lawyers a chance to make 
known their views as to these con- 
troversial changes. 


are unwillingly forced into a politi- 
cal union or are forced unwillingly 
to remain a part of such a union? 
War, of course. We call it civil war 
but there is nothing in the history 
books that tells us that civil war is 
any less bloody and destructive than 
other kinds of war. It merely goes 
by a different name. 

But suppose by some conceivable 
stroke of good fortune and as a re- 
sult of a period of world unanimity, 
and by much promising and loaning 
of money on our part, we did get 
everybody in the world except Rus- 
sia and its satellites to federate. Cer- 
tainly nobody could so far overlook 
the realities as to suppose that Rus- 
sia would now or in the foreseeable 
future federate with England and 
the United States. But a world state 
that left out the Russian bloc would 
of course mean at least two worlds. 
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Why is Russia not likely to federate? 
Is it because of its economic system? 


Perhaps this might somehow be ad- 
justed if all other states agreed to 
idopt a similar planned economy. 
No, it is the Russian state of mind. 

The fact is that it is a totalitarian 
police state with none of the liberties 
f the Anglo-Saxon, with an “iron 
urtain” which not only cuts off the 
est of the world but keeps the Rus- 
sians from knowing what is happen- 
ing in the rest of the world. As a 
police state, all of its resources can 
be mobilized and directed toward 
whatever end may be determined by 
the coterie of resolute men who from 
time to time control Russia. Its re- 
sources could as well be mobilized 
for civil war as for any other kind 
of war. 


Russian ‘‘Boring from Within’ 


Many other considerations are in- 
volved. Russia entertains a point of 
view regarding religion which could 
not be federated with other religious 
points of view. The religious and 
political dynamics in Russia are 
directed to undermining and taking 
over every opposite point of view. 

The Communists, with the zeal 
of true believers, would in a world 
federation go on working to insure 
the triumph and universal imposi- 
tion of their faith and their eco- 
nomic, social and political tyranny. 
This insistence on submission and 
subservience to their ideology has 
taken place again and again in 
American Labor unions. It is called 
“boring from within”. It could and 


would happen in a world union. 


World Government Now 
a Wrong Choice 


\s Elmer Davis has said: 

No world state like that, thank 
you; the alternative may be perilous, 
but at least, choosing the alternative, 
we know enough to be on our guard. 
\ year or so ago, most of us supposed 
that Russian objectives, in the main, 
were the same as ours: and extensive 
concessions were made to them on 
that hypothesis. It now seems to have 
been mistaken; we do not want an- 
other disillusionment, on a grander 
scale, which might come too late. Pos- 
sibly the Russians want the same 


things we want, but let us wait for a 
litthee more evidence. Time is short, 
say the atomic scientists, and survival 
is at stake. Well, survival is at stake 
both ways; another war would be a 
catastrgphe for all concerned—especi- 
ally for the losers. But the wrong kind 
of world state would be a catastrophe 
for the winners, as well as the losers 
The thinking of the “world gov- 
ernment now” advocates is simple 
and direct, as is all thinking based 
upon slogan or analogy. Dispense 
with National independence, Nation- 
al boundaries, National character- 
National 


and National interests, by establish- 


istics, freedom of choice 
ing a “world government” or super- 
state. There will then be no inde- 
pendent nations to war with one 
another. The logic of the proposal 
is unanswerable—quite as simple and 
unanswerable as: Organize a sinless 
world, and sin will no longer be a 
problem. All will grant that the suc- 
cess of the proposal would be assured, 
National 
teristics, 


once boundaries, charac- 


independence, freedoms 
and ambitions were eliminated from 


the world. 


Are We Ready to Sacrifice 
American Standards? 


Why not 
make the effort? If it fails, can we be 
any worse off than we are now? Is 


But, say its supporters: 


that true? To have a “world govern- 
ment’, we would have to have one 
world. Hence somehow, by pur- 
suasion or force, we would have to 
bring Russia and all other nations 
in. To do this by force would re- 
quire war. To do it by persuasion we 


would obviously have to do many 


orld Government” No Answer 








things—for example, we would have 
to give to other countries and the 
peoples thereof the power and right 
to govern the world, and us by ma- 
jority rule. If there is to be manhood 
suffrage for us, then there would 
have to be also for Russia, China, 
India, Indonesia and the rest. If 
there is to be employment at ade- 
quate wages and under high work- 
ing conditions for us, the same stand- 
ards must be declared and enforced 
for other peoples everywhere. If 
there are to be adequate housing and 
living conditions including both 
food and clothing for us, so every- 
where for others. Or our own stand- 
ards and ways of life would have to 
be subordinated and surrendered to 
the majority. Because the United 
States would be in a position of hope- 
less minority, our way of life, our 
civilization, our standards, would be 
put in jeopardy, to be leveled out to 
an equality with the way of life of 


all other peoples. 


Americans Do Not Want to 
Be Ruled by Other Nations 


3ut it is asked: Would not that be 


better than risking another war? 


The answer is: No; not for Ameri- 
cans. Once in—as free men we would 
even risk a civil war to get out of 
such an arrangement. War is terrible, 
and usually leaves as many problems 
as it solves or more. But to live in a 
dominated 


world politically, and 


hence under modern government 
technique dominated socially, eco- 
nomically and culturally, by the 
masses of India, China and Indo- 


nesia, or by such a combination as 





304-06 Schofield Bldg. 





JOSEPH THOLL 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
CLEVELAND 15, OHIO 


Civilian and Military Qualifications 


4 CHerry 1359 











QUESTIONED DOCUMENT EXAMINATION 


Fully equipped laboratory for examination of anything typewritten or hand written. 
Trained men in many population centers of U. S. and Canada. Prepared to give prompt 
attention to any case, large or small. Our local expert has a long and successful record. 
Incorporated in 1931 by the State of Missouri. 


AIGA, Inc., Identification Division 


Noel, Mo., U.S.A. 








October, 1946 « Vol. 32 


719 








No 





‘World Government” 





Answer 




















DEPOSITIONS * REFERENCES 
PATENT © TRADE MARK 
CONVENTIONS * CONFERENCES 
LABOR CASES * ADMIRALTY 


The finest and most friend 
ly court reporting service 
in New Yerk City at rea 
sonoble rates. 








SEND TODAY ON YOUR LETTERHEAD FOR 
COPIES OF LETTERS OF RECOMMENDA 
TION ENCLOSED IN A BEAUTIFUL GREEN 
DESK FOLDER WITH YOUR NAME STAMPED 
ON IT IN GOLD LETTERS. 
Reference: CORN EXCHANGE BANK 
TRUST COMPANY 


PATENT LAW REPORTERS 


Stenotype Court Reporters 
(Faster & More Accurate) 


HERBERT B. SANSOM, Notary 
154 NASSAU STREET, N.Y.C. 7 


BEekman 3-3381 























WILLIAM F. SEERY 
70 Pine St, N.Y.C. 5, N.Y. 


Staff Trained and Experienced in the 


F. B. I. 


Investigative Service for 
Attorneys 


integrated 








men with 
Christian 


Russia might control—for 
an Anglo-Saxon and a 
background this would be an intol- 
erable world. Let those who think 
it would be tolerable spend at least 
a vear in any one of these areas. Not 
there like 


feted by a few ol 


a dav here and a 
Wendell Willkie, 
the official class. Let them spend at 


day 


least a year there, and they will re- 
turn with the conviction that while 
war is terrible, free men should not 
be terrified into setting up a world 
super-state—in which not only their 
lives and their fortunes and then 
liberties would be dominated by the 
but their 


Christian 


votes of alien majorities, 
their 
veion and their culture would be that 


very language, reli- 


of a minority people. 


Realities Should Be Faced 


If vou want to know the terror and 
handicap always suffered by a mi- 
nority people, read the history of the 
everywhere 


struggles of minorities 


and their efforts to preserve the 


identity of their language, their re- 
ligion and their culture—read of the 
Dutch under the Spanish, the Poles 
under Russia, and even of the Irish 
British. Do 


rule by 


under the enlightened 


\mericans want majority 
the rest of the world, over their lives, 
their freedoms, their religious faiths, 
their institutions of free government? 
realities 


These are some of the 


which must be faced in considering 
the persistent agitation. Because ol 
these realities recognized by thought- 
ful and experienced men in all 
countries as well as in our own—for 
Russia no more wishes to be a part 
government in 


of a “one world” 
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which she would be in the minority 
than we do—the world sought to 
hold fast to the charted course of 
establishing and maintaining peace 
and justice through an international 
Security organization like The 
United Nations.” 


The Choice Made 
at San Francisco 


The enthusiasm with which the ad- 
‘world government now’ 
advance their 


vocates of ‘ 
cause would indicate 
they think they were the discoverers 
of the idea of a world super-state to 
end war and that the representatives 
of the Nations at San Francisco over- 
looked this simple and direct formu 
la for peace. This is somewhat naive. 
Ihe representatives of The United 
Nations at San 
overlook the 


Francisco did not 


“world government” 
idea because they 
it but, 


were ignorant of 
being men of background and 
they were realists to the 
extent that they could not overlook 
the difficulty and impossibility of 


experience, 


welding the present world into one 
super-state. Therefore they sought to 
set up and did set up an organized 
international through 
security organization to prevent ag- 


cooperation 


gressive war and increase the scope 


and authority of law between 


Nations.* After all, a war of aggres 


sion is the kind of war we are con- 


9 


2. Foreign Minister Evatt, of Australia, 
fighting spokesman of the smaller Nations, 
declared in New York on November 27, 
1945: “The plain fact is that the Nations 
and peoples of the world are not vet 
prepared to surrender the rights of self 
government in order‘to be governed by a 
central Executive and a central Legislature 
on which most of them would have a tiny 
and very insignificant representation”. 

3. Advocates of surrendering now Ameri 
can freedom of decision and action in in 
ternational affairs will do well to read and 
ponder the debate and vote in the Senaie 
as recently as August 3, in adopting the 
Connally amendment of the Morse Resolu 
tion as to the World Court, which was 
reported fully in the September issue of 
the JourRNAL (pages 542, 543). The de 
cisive majority in the Senate held to the 
view that even in agreeing in advance to 
accept the jurisdiction of the Court in the 
enumerated classes of cases (Article 36 of 
the Statute of the Court), the United 
States did not agree to submit matters 
“essentially within the domestic jurisdic 
tion” of this country and reserved to itself 
the right to decide what disputes involve 
such “domestic” matters. 
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The Connally Amendment 





cerned about, and the prevention 
of war and the establishment of law 
in the world are our principal ob- 
jectives. 


Peace Is Menaced by 
Talk of a Super-state 
The United Nations 
viven a fair chance to function and 


Before was 
succeed, the advocates of “world gov- 
launched their 
gram and their propaganda for giv- 
The United 


ernment now” pro- 


ing up Nations and 
fashioning a world super-state. This 
has served already to undermine the 
faith of many citizens of this country 
in The United Nations. Its further 
injection into the international situ- 
ation at this time would be regarded 
hy other Nations, particularly Rus- 
sia, as a defeatist and disruptive ac- 
tion on the part of the United States, 
and it might well actually increase 
rather than lessen the tensions which 
could lead to another war. 

its satellites are at 
least in The United Natfons Organi- 
zation now and are taking part in its 
work and plans. The Soviet Union 
is a difficult member, as Americans 


Russia and 


see it, and may continue to be such 
for some time; but it is doubtful if 
Russia intends to wreck or withdraw 
from The Ameri- 
cans should give to Russia no valid 


United Nations. 


excuse for withdrawing, as might be 
done by sponsoring at this time a 
world state based on majority rule. 
Ihe Soviet Union has repeatedly 
shown its fear of majority decisions 
against it, and its insistence on free- 
dom of decision and action for itself. 

If we are sincerely interested in 
peace and law, we all should united- 


ly support The United Nations as the 


Bar 
peatedly urged, implement the pres- 


American Association has _ re- 


ent Organization and strengthen it 


as fast as the other 


Nations will go along with us; but 


Russia and 
we should not disrupt and dissipate 


the influence and effectiveness of 
what we now have by advocating its 
abandonment in favor of an entirely 
different concept which would be 
designed to bring about and ensure 


a lot of other things besides peace. 


THE CONNALLY AMENDMENT 


(Continued from page 662) 


“Will you agree that certain 
of our legal disputes should be 
brought before a Court?” 

“That does not suit me. My 


vital interests might be compro 


” 


mised. .. 


“Am I to think, then, that you 
consider that your interests should 
be placed above even the rights of 
another?” 

“Oh, not at all! That 
be contrary to moral right. Only 
my interests must be protected by 
my rights, and I am afraid that the 
Court might make a mistake. 


would 


“We agree that the Court might 


misunderstand your case. It is 
composed of men, and men are 
liable to err. But do you not think 
that intellectual 


in a judgment will be more fre 


moral or errors 
quent and more numerous if you 
judge your case yourself? Do you 
not see the injustice that will occu 
when your adversary is weaker 
than you, and at the same time has 
also vital stake, 


interests at and 


right also on his side?”’ 


At that the large State turned 
its back, so to speak, on the little 
State, and as mutual consent was 
necessary, things remained as they 


were. 
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